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L

INTRODUCTION

This memorandum contains the Bar Council’s response to Bank Negara
Malaysia (BNM)’s proposal to revamp the Third Party Bodily Injury and
Death Insurance (TPBID) scheme. The Bar Council was invited for a
dialogue with BNM on 19 April 2010, during which BNM provided a briefing
on the issues relating to the current TPBID scheme and the proposals to
revamp it. Further to this BNM issued a discussion paper on 23 Aptil 2010 to
seek public feedback.

BNM'’s rationale for its proposal is that the cost of third party insurance is
becoming expensive and the insurance industry cannot sustain the current
scheme for much longer. BNM’s proposed revamp is thus a move towards
reducing the “exposure” of the insurance industry by introducing a “basic”
mandatory cover at a reasonable cost and a new element of “top-up” cover

available at extra cost.

BNM has also indicated that the delay in settlement of claims is to the
detriment of the insured and the victims. As such, the “sweetener” being

proposed for a reduced quantum of cover is a speedier settlement of claims.

BNM has not indicated the effect of their proposal on comprehensive
insurance policies. Would the revamp remove all comprehensive policies? At
present, it is not known whether there will be a two-tier structure that
discriminates between various road users and victims, on the basis of whether
one suffers an accident in the hands of a comprehensive policy holder or a

third party only policy holder.
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IL BACKGROUND

s Under the Road Transport Act 1987 it is mandatory for all motor vehicles
registered with the Jabatan Pengangkutan Jalan to have at least third party
insurance cover, which applies to claims made by third parties for bodily
injuries and death and/or property damage. Currently, the cover provided for

bodily injury and death is unlimited in quantum.

6. For vehicles where insurers refuse to provide cover, Malaysian Motor
Insurance Pool (MMIP) is obligated to provide cover and currently ensures
accessibility of cover for all motorists, This means the insurance industry is

. currently able to provide cover for everyone. However, MMIP imposes a

loading structure on parties they cover. The cost of underwriting MMIP is

shared by all the insurers.

7. The Motor Insurance Bureau (MIB) caters for cases where accidents involve

vehicles that are not covered by third party insurance,

III.  ISSUES RAISED BY BNM REGARDING CURRENT SCHEME

A. Inadequate access to third party motor cover, particularly for old vehicles

and commercial vehicles

8. BNM has failed to provide sufficient data to substantiate its claim that the
current insurance scheme does not provide adequate access to third party
motor cover, particularly for old vehicles (more than 10 years old) and
commercial vehicles. It has only provided statistics for vehicles that were
insured with MMIP between 2006 and 2009. BNM must provide data
regarding the total number of older vehicles and commercial vehicles insured

by the industry as compared with the number insured by MMIP,
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10.

11,

12

13.

B.

14,

The statistics provided by BNM regarding the increased use of MMIP as the
insurer of last resort indicate that the bulk of the increase (85.34%) since 2006

pertains to commercial vehicles.

However, BNM’s proposed revamp will affect all private motor vehicles,
despite the fact that the proportion of such vehicles whose owners actually
have to resort to MMIP for cover is insignificant. The data furnished by BNM
suggests that these private vehicles account for only approximately 0.2% of all

vehicles.

BNM ought to review the tariff system and loading structure in place at
MMIP to allow insurers greater leeway to make adjustments and introduce

loadings within the insurance companies before resorting to MMIP,

It would appear that BNM is intent on penalising alf road users by limiting
damages and cover as a direct consequence of so-called problems relating

primarily to old vehicles and commercial vehicles.

It is unjustifiable to burden all road users merely because of an apparent
increase in some categories of road users resorting to MMIP for cover.

Instead, BNM should target these specific sectors for the overhaul.

Increasing Reliance On Insurer Of Last Resort (MMIP) Which Imposes

Significant Loading

Based on BNM'’s statistics, there were 10.8 million motor insurance and
takaful policies issued in 2009. In the same year, MMIP issued 102,816

policies, i.e. owners for fewer than 1% of all the vehicles in the country had

to resort to MMIP for cover, which is an insignificant percentage of the total

number of policies issued.
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15.

C.

16.

17.

18.

19.

MMIP cannot refuse to issue cover for any vehicle unless the vehicle is
unroadworthy and/or the driver is unfit to drive a vehicle. With regards to the
issue of loading, MMIP issues policies with loading that is commensurate to
the risks involved. There are hundreds of agents and 24 branches of insurers
nationwide that handle MMIP policies, thus ensuring accessibility to MMIP
coverage. To further increase ease of access, the Bar Council proposes that

BNM directs all insurers to serve as MMIP agents.

Lengthy settlement period for claims

BNM has not provided any statistics to demonstrate the number of cases

delayed, and the cause of such delays.

BNM has listed four contributing factors to delayed settlement, namely:

» Delays in notification of claims;

» Time taken to provide necessary documentation (police & medical
reports);

* Time taken by insurers to process claims and make compensation offers;
and

» Disputes in compensation, including in- and out-of-court settlement.

Delays in notification of claims

18.1 The first stage in the claims seftlement process is the confirmation of
cover by the insurers. Most insurers delay in providing confirmation
of cover despite the existing BNM guidelines. The insurers can only

be officially notified of the claim once there is confirmation of cover,

Time taken fo provide necessary documentation (police & medical reports)

19.1  This time period cannot be realistically shortened.
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192 Police documents — The claimant can only lodge a police report after
being discharged from hospital and recovering sufficiently, which could
take up to three months, Other police documents such as the sketch plan
and key, photographs and police investigation results can usually only be

obtained after the police investigations are completed.

19.3  Preliminary medical reports — These are obtainable once the claimant is

discharged, which takes three to four months from the date of application.

19.4  Specialist medical reports - Claimants can only be referred to a specialist a
minimum of 10 months after the accident. Any shorter period will result in
the injury not having healed properly. The specialist assessments are
needed to determine the effect of the injury on the claimant and his/her

-future earning capacity.

“20. Time taken by insurers to process claims and make compensation offers

20.1  Insurers often appoint adjusters/investigators at a late stage to verify
and assess the claim, and they may need up to three months to
conclude their investigations. Insurers are reluctant to engage in
negotiations on settlement prior to the receipt of the relevant reports.
Some insurers also delay making offers for settlement, and drag their
feet even to pay the judgment sum, requiring the plaintiff solicitors to

file recovery proceedings.
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21,

22,

23.

Disputes in compensation, including in- and out-of-court settlement

21.1

21.2

As to the issue of disputes in compensation, there is a set of Guidelines
for Awards in Personal Injury Claims, which is a work-in-progress that

is already being used. (A copy of the Guidelines is enclosed).

The Judiciary has made considerable efforts to clear up backlogs in the
court system, including utilisation of the Guidelines and also
introduction of the mediation process. The Judiciary has started
specialised courts in Kuala Lumpur dealing mainly in running down
cases. This has drastically reduced the time between the date of the
filing of a summons to the date of the full hearing to between six
months to eight months. Similar efforts have been made throughout
the country. Even under ideal circumstances, the effective disposal of
cases requires a minimum amount of time. The disposal rate is not

solely in the hands of the courts but is also dependent on various

- stakeholders including the police, hospitals, insurance companies and

lawyers.

If BNM is of the view that claims should be processed by the insurers within

two to four weeks of receipt of all documents by the insurer, BNM should

impose this requirement on the insurers now and ensure that it is adhered to

under the present system.

We are sceptical that BNM’s proposed new scheme would result in significant

teduction in the timelines for completion of cases, as there has been no

explanation of how it can overcome the issues raised above. A certain amount

of time is inevitably required to obtain all the documents to corroborate one’s

claim. Delays only set in when the parties involved do not respond to the

requests or queries that are raised.
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24.

25.

26.

27.

Price misalignment arising from rigid structure of the present Motor Tariff.

Third party bodily injury and death premium is not commensurate with

¢laims payout

In 2007 the Attorney General’s Chambers attempted to moot a no-fault

liability scheme,

BNM has said that third party premiums have not been increased since 1978.
The Bar Council does not object to an increase in premiums provided that it is
reasonable and implemented in stages. However, BNM must explain why
these premiums have not been reviewed and/or increased for the last 32 years.
It is unjust for the public to now suffer a drastic revision in price because

BNM failed to act over the last three decades.

It is further argued that the calculation of the loss ratio for ACT cover is
inaccurate or misconceived. When a comprehensive policy is purchased, it
covers risks arising from theft, fire and own damage, with a portion for ACT
cover. These are sold under one cover note as a single product. Hence

dissecting the high loss cover from the group will not give a fair reflection.

Extracts of the figures provided by BNM in the 2009 Insurance and Takaful

Statistics are reproduced below.
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Table 1: General Insurance (Motor Ins'urancé): Claims Ratio'

2005 | 1663 (541 1669

2006 | 2043 555|721
2007 | 242.0 59.2 80.7
2008 | 260.1 614 | 854
2009 | 263.0 59.1 80.0

"'Net Claims incurred as a ratio of earncd premium income

Table 2: General Takaful (Motor Takaful); Claims Ratio?

Year 'Act' Cover | Others Total
2005 100.3 ' 45.1 50.4
2006 160.4 50.6 58.9
2007 269.1 47.0 64.8
2008 237.3 53.3 67.7
2009 240.1 51.0 69.0

?Net Claims incurred as a ratio of earned contribution income

28.  BNM has stated that for every ringgit of premium earned in 2008 for TPBID
cover, RM2.67 was paid out as claims. Based on the two tables above,
however, it is clear that for every ringgit of premium earned in 2009 for motor

insurance and motor takaful cover, only RM0.80 and RM0.69 were paid out
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E.

29.

30.

31.

32,

as claims, respectively. Furthermore, the insurance industry has seen growth

over the years and almost all motor insurers have made profits.

The Bar Council proposes that an open cross-subsidisation of the internal

motor sections should be explored further, and BNM should also consider the

possibility of changing the computation of ACT to non-ACT cover within
existing premiums,

BNM has publicly stated that the motor insurance industry suffers a loss of
over RM1 billion a year, but has not substantiated this figure. Even if this
figure is accurate, a nominal increase per policy should resolve the deficit for

now, given that approximately 11 million policies are issued yearly.

Allegation of socio-economic hazards arising from lack of protection for

motorists and lack of financial safety net in the long term

During the presentation by BNM on 19 April 2010, one claim used to justify
the introduction of the TPBID scheme was that under the current scheme,
there are socio-economic hazards arising from the lack of protection for

motorists and lack of a financial safety net in the long term.

However, BNM made this statement without explaining the following:

» How many vehicles are there for which the owners currently do not have
third party insurance? Are these private or commercial vehicles?

» What efforts have been taken by the relevant authorities or bodies to
educate the public on the importance of having third party insurance
cover?

= Would BNM’s proposed new scheme change the status quo, i.e. would
more people buy third party insurance as a result?

»  Would a “basic” insurance scheme actually solve this particular problem?
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33.

IV.

34.

235,

One solution should be through public education public and enforcement by
the authorities of the law requiring motorists to purchase a minimum of third
party cover. The proposed new scheme will not resolve or overcome this so-
called ongoing risk. The Bar Council proposes that the MIB arrangement be

revised to provide more extensive and adequate cover.

PROPOSED RESTRUCTURING OF THE MOTOR POLICY

BNM has proposed that the new motor policies provide basic cover against
claims for third party bodily injury and death (TPBID), and third party
property damage. Other covers available to consumers will be third party
liability (top-up cover for TPBID), theft, own damage, passenger liability,
petsonal accident, windscreen, flood etc. All the covers listed under the basic

cover, except the third party liability top-up cover for TPBID, are currently

available and are not new proposals by BNM.

BNM must provide detailed information on various issues, including those

outlined below, before parties can adequately assess its proposal:

(a) What is the proposed TPBID basic cover, and how does it work?
(b) What is the premium calculation for the said basic cover?
(c) What is the proposed TPBID top-up cover?

(d) Will a consumer become personally liable if the damages exceed the basic
cover that the consumer has purchased? If the consumer’s personal assets

will be at risk, the result could be a rise in bankruptcy cases.

(e) How are consumers to assess their potential exposure to risk and to
evaluate whether they have adequate protection under the proposed

scheme?

(f) How would consumers know how much top-up cover to purchase?

-10-
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(2) How much would the premium be for the top-up cover? Would there be a

cap/ceiling for the cost of the top-up premium or would the consumer be

at the mercy of the insurer for the amount of premium payable?

(h) How will cross-border travel be affected? Will consumers have to

®

0)

purchase top-up cover at the borders with Singapore, Brunei and Thailand,
just as Singapore already requires vehicles entering it to have passenger

cover?

With these potential additional top-ups, will a consumer have to pay a
drastic increase in premiums in order to obtain cover that is commensurate

with the existing cover?

What would happen if a consumer were involved in an accident where the
defendant does not have top-up cover or sufficient personal assets to cover
the court award? It is insufficient for BNM to simply say that everyone
should buy personal accident policies for themselves, without considering

the following factors:

" The limited number of people who can afford personal accident

policies;

» The cost of a personal accident policy that would equal the current

third party cover,

* The number of people who would qualify for such a policy (e.g. the
elderly and | people with existing medical conditions would be

disqualified); and

» The impact of the existing exémptions clauses that already exist in
most personal accident policies, such as non-applicability to injuries

sustained while riding a motorcycle.

(k) If someone with only basic cover collides into and kills a young

professional, how much and how would the family of the deceased

individual be able to recover for loss of dependency?

-11-
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36.

V.

37.

38.

39.

BNM’s new proposal will cause considerable confusion as to the type of
protection a consumer should obtain to ensure he/she is protected and receives
the unlimited cover currently available under third party cover. The Bar
Council has grave concerns about the proposal because it will oblige
consumers to acquire additional cover on their own, which would pose a
financial burden to them, The average consumer, such as a lower- or middle-
income earner, would not be aware of how much coverage to obtain and/or

will not have the financial ability to purchase the said cover.

ESTABLISHMENT OF THE “NEWCO”

BNM has proposed that a new company (NEWCO) that is jointly owned by
the Government and members of the insurance industry, be established.
NEWCO, governed by a TPBID Board and a management commiitee, will
invest premiums or contributions, determine reserves and pay claims. The
existing insurers and takaful companies will collect premiums and assess

claims as they are doing currently.

The Bar Council is of the view that NEWCO will turn out to be another
government-linked company (GLC) that is wholly funded by taxpayers. As
the government is actively trying to reduce public expenditure, it is not
appropriate for BNM to suggest that another GLC be set up to subsidise the

“loss making” sectors of commercial interests.

The fact that the Government will be the largest sharcholder in NEWCO
presupposes that the venture will incur losses, and the Government will
ultimately have to underwrite the substantial losses suffered by the insurance

industry,

-12-
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40,

41,

The Bar Council has the following concerns about the proposed NEWCO:

40.1°

40.2

40.3

40.4

BNM is proposing that NEWCO would be akin to the Financial
Mediation Bureau (FMB) and Agensi Kaunseling dan Pengurusan
Kredit (AKPK) in terms of the operational and setting-up costs.
Howevet, it is not clear that NEWCO would be comparable to either
of those two entities in terms of the quantity and type of claims
handled, number of staff and branch offices required, etc.
Furthermore, all consumers who are dissatisfied with FMB’s decisions
can go to court, but this option does not seem to be available as of

right under BNM’s scheme.

NEWCO would constitute an additional layer of bureaucracy in the
insurance landscape. It appears unnecessary to require a new entity to
collect premiums and pay out compensation when the status quo
should suffice. The existing infrastructure is adequate and can be

adapted and improved as necessary.

No information has been provided about any check-and-balance
mechanism in terms of NEWCOQ’s management of funds and/or the

management of claims by the insurers.

Similarly, no details have been furnished regarding who will approve

the claims and how cash calls would be made from insurers.

The Bar Council is of the view that BNM’s proposal is untenable and not

viable in both concept and proposed implementation, and only serves to

protect the insurance industry to the detriment of the public.

-13-
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VI, CAPPING OF DAMAGES

42.

43,

44,

43,

46.

BNM has stated that under the proposed scheme, there will be an overall cap
for each claim, the amount of which may possibly be RM2 million, but this
figure has not been confirmed. BNM has also revealed that there will be

limits on heads of damages within the RM2 million limit for each claim.

By comparison, the current system does not impose any caps or limits on any
heads of damages and/or individual claims. Presently, an injured road user
can claim for general damages as compensation for his injuries. The user can
also potentially claim for, amongst others, loss of earnings, loss of earning
capacity, medlcal expenses, cost of prosthesis and/or equlpment and cost of
nursing care. If a road user passes away as a result of an accident, his/her
family could be entitled to claim for funeral expenses, loss of dependency and

in some cases, damages for bereavement.

The purpose of damages is to put the claimant, as far as possible, in a position
which is similar to that which the claimant would be in had he or she not met
with the accident. Capping sub-heads of claims such as loss of earnings, to an
even greater degree than already provided for in the Civil Law Act (1955), is

inconsistent with this prmmple.

Further our inquiries with insurers indicate that the reinsurance costs for pay-

outs above RM 350,000 is only about 5-6% of the gross premiums collected.

The Bar Council is against any form of capping of damages. The issues of
liability and quantum should rightfully be decided by the courts. Victims who
ate awarded a higher quantum of damages deserve it as they have suffered the
most and in effect the loss of life or limb can never be compensated

sufficiently.

.14 -
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VII. PROPOSED FEATURES OF THE NEW SCHEME

47.

A

48.

49,

BNM has stated that the new scheme could operate under one of two
alternative scenarios that are currently referred to as Scenarios A and B. Both
options involve limits on heads of damages and an overall cap on individual

claims.

Scenario A

This proposal providgs for a fixed scale of compenéation that will not take
into account;any disabilities from injuries. There will be limited legal
recourse, as an independent dispute resolution process will be set up and only
exceptional cases that mect the severity criteria will have access to a court
remedy. Settlement is envisaged to take plaée within two to four weeks from
the receipt of all documents, Accbrding to BNM, this scheme will not require

a change to current premiums.

“The Bar Council’s concerns regarding this proposal include the following:

49.1 Limiting legal recoutse is unconstitutional. Legal representation
 should not be denied, especially when most claimants have no
knowledge of their rights under the law. It is unjust that the insurers

are likely to be represented by a team of experienced lawyers, while

the claimant has no option whatsoever to engage lawyers.
492  As the proposed scheme is a fault-based system, it is even more

important that victims of accidents have access to proper legal advice

and representation,

-15-
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49.3

49.4

49.5

49.6

49.7

The principle of an independent dispute resolution system raises many
questions: Will it be similar to courts? In the event of a dispute, will
there be a hearing? Who will fund it? Where will the centres be —
Peninsular Malaysia, Sabah and Sarawak? Who resolves the disputes?
What rules of evidence and procedure will apply? What is the
procedure for appeal, if any? Who will pay for the cost of documents?
Who will compile documents for claimants i.e. expert opinions on
potential claims for prostheses and nursing care, for example? How
can the tribunal be independent if NEWCO funds it and pays the

damages?

Settlement within two to four weeks from the receipt of full documents
can be achieved within the existing system if BNM regulates the

insurers strictly.

If there is a dispute on liability and quantum, will it be similar to the

current system?

What will happen if one party denies involvement in the accident or

does not lodge a police report?

Currently there are more than 150 courts in Peninsular Malaysia,
Sabah and Sarawak to handle motor accident cases, as part of a
publicly-funded, extensive and well-structured judicial system staffed
by judges trained and learned in law. It is unnecessary and counter-
productive for the Government or NEWCO to set up a parallel system

that provides a similar function. Is BNM saying they have no

confidence in the tried-and-tested court system?

-16 -
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B.

50.

51,

52,

49.8

49.9

49.10

‘Exceptional cases that meet the severity criteria will apparently have

access to the courts. Who decides the degree of severity and how will

claimants know?

Contrary to BNM’s assertion, premiums will increase even under
Scenario A. Under the new scheme, only basic cover will be provided,
as BNM wants the public to buy top-up insurance over and above this
basic cover. In effect, the cost to the public of obtaining a similar level
of cover will definitely increase, with the public indirectly being
forced to purchase top-up insurance, which would burden consumers
further.

Compensation for personal injuries will be awarded based on a fixed
scale that will provide a single fixed sum for a particular injury.
Consequently, the severity of the injury and/or the residual disabilities
suffered by individuals will not be taken into account when

compensation is assessed under this scheme.

Scenario B

Scenario B envisages maintaining the current system whereby claimants have

legal representation and access to courts, but this option will involve increases

in premiums,

It is unjust that premiums will increase at the same time that the quantum of

damages will be limited.

BNM has raised the issue of regulation of solicitors’ fees but has not provided

statistics or details of complaints that they have received. The Advocates and

Solicitors Disciplinary Board received 790 complaints against Membetrs of the

Bar between October 2008 to October 2009, of which only 15 complaints

-17-
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(representing 2%) dealt with charging of excessive fees. Any allegation
regarding solicitors’ fees is an unwarranted distraction from the main issue of
the purported “loss™ suffered by insurers, as lawyers® fees are paid out from
the damages paid to the victim. The insurer is only liable for costs incurred,

which the parties are at liberty to tax if the sum cannot be agreed upon.

53.  BNM has proposed the following:
» Improvements in claims processing and settlement by insurance
companies; and
= Avenues for timeline improvements by the relevant authorities that may
include Polis DiRaja Malaysia, Jabatan Pengangkutan Jalan and

hospitals, to expedite claims processing.

54.  These enhancements, which can be done within the existing system, should be
set in place and implemented without delay. A revamp of the current scheme,
and the establishment of NEWCO, are not necessary to achieve these

improvements.
VIII. RECOMMENDATIONS TO IMPROVE THE EXISTING SYSTEM

55. As an alternative to BNM's proposed scheme, the Bar Council has the

following recommendations to improve the existing system:

551 Shorten the time period within which claims must be reported, and
reduce the limitation of action petiod from six to three years {which
requites an amendment to the Limitation Act 1953). This will result in
claims being filed more quickly and disposed of expeditiously, which
in turn will allow insurers to write back outstanding claims reserves

after three years and also save on interest;

-18 -
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55.2

55.3

55.4

35.5

55.6

35.7

55.8

Implement time frames - such as two or four weeks - for the provision
of relevant documents by the relevant authorities such as Jabatan

Pengangkutan Jalan, police and hospitals;

Implement time frames for insurers to make reasonable offers (which
will take into account the investigation process) and also for payment
of interim payments, judgement sums and settled sums, to be
monitored by Bank Negara. This will greatly reduce cases being filed

in courts and reduce the delays;

Regulate solicitors' fees by having a structured contingency fee scale
with legislative force, which the Bar Council has begun working on,

similar to the Solicitors' Remuneration Order 2005,

Fine-tune the Guidelines on the quantum of awards, which the

Judiciary has already begun to use;

Limit any increase in premiums, which must be justifiable, to vehicles
valued above RM100,000. Any rise in premiums for vehicles of a
lower value should be marginal, to avoid increasing the burden of the

ordinary consumer;

Insurers pay a sum of money to a claimant, on receipt of notification of
a claim supported with documentation and confirmation of cover, to
relieve the claimant's immediate difficulties. The initial sum is
deducted or retained, depending on whether the court grants or
dismisses, respectively, the claimant's application for an interim

payment to cover his additional needs;

Fine-tune and expand the facilities for online applications, as well as

utilise and promote their use;

-19-
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559 Tormulate new regulations that require medical bills fo be submitted to

insurers within definite time frames;

55.10 Establish a joint committee, comprising the Bar Council, Attorney
General's Chambers and insurers, to review legislation, in particular
the Civil Law Act 1956, dealing with the multiplicand to reflect the
present conditions in employment tenure and money value for

bereavement;

5511 Direct that all insurers become agents for MMIP, to address the issue

of accessibility to MMIP coverage; and

55.12 Address the issues of leakages due to insurance fraud and other
malpractices, which is a step that must be taken by BNM together with

all relevant enforcement agencies.

IX. " CONCLUSION

56.

57.

58.

The Bar Council is firmly opposed to BNM’s proposed revamp of the TPBID

scheme as it stands now.

We call on BNM to provide a detailed explariation to address the issues raised

by all parties.

We propose that BNM set up a cross-industry working committee to study all
the problems faced, not only by the industry but also by the public, and
conduct comprehensive consultations extensively with all stakeholders before

any revamp is carried out.
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Bar Counéil Malaysia
Memorandum: Bar Council’s Response to BNM’s Proposed Revamp of TPBID Scheme

59.  We reiterate that the function and discretion of the Courts in deciding on the

issues of liability or quantum must be maintained.
60.  We state again our willingness to participate in any working committee to be
set up, and assure BNM of our commitment and support for any scheme that

prioritises the public interest as the paramount objective and driving factor for

reform,

Submitted by:

bl -

Ragunath Kesavan

President, Malaysian Bar

Dated this 14" day of May 2010
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INTRODUCTION

These guidelines are intended to be used in the analysis of appropriate awards
to be made in respect of the different types of injuries that can be suffered by a
claimant in a personal injury suit or claim. As the title suggests, these are
guidelines only and may have to be adapted to suit the myriéd of injuries
potentially sufferable by a claimant as a result of an accident.

Under each injury, a range of figurés have been tabulated, based on the
contemporary trend of awards in Malaysian Courts and should be adapted to suit
the particular type and nature of an injury being dealt with bearing in mind hardly
any two injuries are ever identical in nature and more so the individuals suffering

them.

“Naturally the lower figure suggested is reflective of the relatively minor nature of
that simple injury under that particular head, rising in value, depending on a
variety of factors, but not necessarily confined to any complications that may
arise from that injury, but also taking into account the position of the person
suffering that injury, particularly in relation to the issue of loss of amenities, which

is separate from the question of pain and suffering.

This guide begins with the setting out of orthopaedic injuries from top to toe,
literally, and then deals with internal injuries affecting the organs, including the

brain.

It must always be borne in mind that an overlap of injuries, both external and ,
internal, may inevitably occur, in which case an element of over tapping will have

_t_o be taken info account.



ORTHOPAEDIC INJURIES

THE SKULL ( CRANIUM )

The skull is composed of bone which is separated into different areas, and has
the primary function of protecting the brain. Each specific area is not really
different from the other in terms of the pain generated from a fracture and can
therefore be treated in the same way as far as quantum is concerned.

There are however instances where the skull is fractured so badiy that it shatters
resulting in the necessity of removing these bone fragments and replacing the
affected area with an artificial substance to protect the brain. This is called a
cranioplasty and ought to be considered an injury attracting a higher figure.

~ Injury Low High

Parietal / Temporal / Frontal / Occipital/ 10,000 15,000

- | Spenoid bone or base of skull

Any of these fractures requiring é 15,000 25,000
|cranioplasty

Mastoid and/or styloid processes 8,000 12,000




FACIAL BONES

There are a number of bones in the face which are sometimes separated, in
medical literature, into their component parts, and at other times referred to in

groups or ‘complexes'.

Therefore any reference to the 'zygomatic complex' for instance, will in fact be a
reference to both the zygoma and the orbit, and may include part of the maxilla

as well,

Mandibles are a little easier to deal with as they represent the most easily
identifiable facial bone, which stretches from the ear to the chin on each side of
the face and is usually referred to as the 'lower jaw'.

The alveolar is the bone in which the upper incisors are embedded and therefore

its fracture inevitably involves some front teeth as well.

Facial fractures, more than any other fractures, give rise to much overlap in
awards and therefore some understanding of the medical terminology used in
describing these fractures should be appreciated before an appropriate choice of

figures can be made.

A bilateral fracture describes fractures on both sides of the facial asymmetry.

Injury l.ow High
Mandible 12,000 25,000
Maxilla, Le Fort 1, Ii, or Il 12,000 25,000
Zygoma 8,000 _ 10,000
Orbit 6,000 ' 8,000
Alveolus 6,000 _ 8,000
Nasal Bone 6,000 10,000




TEETH

There are a number of injuries that can be suffered by the teeth. They can be
chipped, fractured, partially broken or lost, in an accident.

Whatever the damage, dental work is required apart from the initial frauma. The
cosmetic effects of the loss of the front teeth have also to be taken into account
when making an award under this head. A subtle distinction has also to be made

in respect of the different type of teeth, ie incisor, molar and/or pre molar.

The nﬁumber of teeth lost, fractured or broken will also have an impact on an
award, which may not necessarily involve overlapping, but may attract an
'exacerbated’ or 'aggravated' award due to the loss of the ability fo chew and
digest food properly, the more teeth that are lost.

Injury Low High
Brokentooth 1,000 1,500
Fractured tooth _ ' 1,000 1,500
Loss of tooth _ 2,000 | _ 2,500
Loss of 1- & teeth 5000 ' 10,000
Loss of 5-10 teeth 70,000 18,000
Loss of 10-20 teeth - - 18,000 30,000
CLAVICLE AND SHOULDER

The clavicle is more commonly known as the collar bone and the scapula the

shoulder bone.

Hardly anything goes wrong with fractures of these bones and there are normally

insignificant disabilities associated therewith.



The most common disability with a fractured clavicle would be overlapping of the
fractured ends resulting in a certain degree of shortening, which is not much of a
functional disability except that the claimant may experience a little difficulty lifting
his arm over his head, |

Injury Low High
Scapula - | 10,000 16,000
Clavicle. 10,000 25,000
.Disfocation acromio - 8,000 18,000
clavicular joint

ARM IN GENERAL

There are 3 distinct sections of the human arm, namely the upper arm or
humerus, the lower arm or the radius and ulna, and of course the hand, made up
of a multitude of small bones called the carpals, metacarpals and the finger
bones or phalanges, extending from the wrist in that order.

As human 'beings, we rely a great deal on the dexterity of our fingers and our
opposed thumb. This is even more so when the dominant arm is involved.
Consideration therefore has to be given to the loss of amenities part of general
damages awardable to a claimant as some severe injuriés to any part of the arm
may have a devastating effect on that particular claimant for example a neuro
surgeon or a lead guitar player as opposed to a cornp.uter oberator or manual
Iébourer.

Fractures near the joints of the arm may result in restricted movements of the
elbow (olecranon), or wrist.



Contémporary treatment of fractures of the humerus, and radius-and ulna involve
an operation with internal fixation usihg titanium screws or plates, This form of

treatment results in less disability but does involve invasive surgery.

Fractured fingers may appear to be a minor injury but a resultant stiff or bent
finger can be extremely troublesome, especially on the dominant hand.

Injury Low High
Humerus 10,000 23,000
Olecranon 10,000 25,000
Radius 8,000 25,000
Una 7,000 23,000
Radius and ulna 15,000 30,000
Carp_al (scaphoid/lunate/pisiform) 4,000 7,000
Meta'cérpal (hand) 3,000 5,000
Phalange (finger) 3,000 12,000

Amputations of any part of the hand, fingers or arm would attract awards
propo'rtion.al to the number of joints lost bearing in mind the paramount
importan_oe of the hand as the most important physical tool of any of the body's
appendégés.

Thus an amputation at the wrist joint would almost be as devastating as an
amp,u'tafioh through the upper arm. Cosmetically, it would be easier to fit a lower
arm prosthesis than an upper arm one due to the absence of an elbow joint but
functionally both would be of little assistance.

Special regard would have to be had to an amputation through the shoulder joint
as the fitting of prosthesis would be very difficult and so damages would have to
be at the higher end of the scale to reflect this.




Amputations of Arm

Injury Low High
Amputation of any 1 finger at 10,000 15,000
proximal phalange
Amputatioh of any 1 finger at - 8,000 10-'000
distal phalange \
Amputation of middle and ring - 18,000 20,000
fingers at proximal phaiange ‘
Amputation of middle and ring 12,000 14,000
fingers at distal phalanges \
Amputation of 3 - 4 fingers | 20,000 35,000
Amputation of thumb at proximal 15,000 20,000
phalange
Amputation of thumb at distal 12,000 15,000
phalange
Amputétion of all fingers and 25,000 40'00_0
thumb
Amputation of whole hand at wrist 30,000 45,000
joint
Amputation through elbow joint 45,000 50,000
Amputation at mid upper arm level 60,000 70,000
Amputation at shoulder 75,000 80,000




RIB CAGE

The ribs protect the chest cavity and the internal organs within the thorax. They
are attached to the spinal column at one end and the sternum at the other. There

are exaétly 12 ribs in a male but 13 in a female.

Generally a blunt impact to the chest wall may cause rib fractures, the treatment
of which is conservative and usually involves a tight binding of the chest wall for

about 3 weeks.

_Someti:ﬁes a fractured rib may penetrate the chest wall and cause a puncture of
one of the lungs. This may involve surgery to correct and possible re inflation of

the lung involved.

Multiple rib fractures may involve a certain degree of overlapping in an award.

’ Injury | Low High

|1Rb : 2,000 3,000
2 Ribs 4,000 6,000
Multiple Rib Fractures (6-12) - 10,000 . 20,000
Sternum _8,000 10,000

PELVIS

The pelvic bone has a butterfly appearance and one side mirrors the other.

The larger upper 'wings' are called the lliac, whilst the lower and smaller 'wings'

are referred to as the pubic rami,

The femur attaches to the pelvis via the acetabulum or hip joint, located between

the upper and lower structures.



The sacrum connects both sides of the iliac crescents together, and the pubic

symphysis joins both pubic rami.

Pelvic injuries generally heal well without remedial treatment, but in some severe

cases external fixation is required.

The disability normally associated with a severe disruption of the pelvic girdle or
a separation of the symphysis pubis, or sacroiliac joint, is a pelvic 'tilt' affecting

gait, or it may affect child bearing in a female.

Injury Low High

lliac crescent 8,000 12,000
Sacro iliac joint 8,000 | 10,000
Superior and inferior pubic rami 8,000 12,000
Diasthesis symphysié pubis | 10,000 20,000
Bilateral fractures of lliac / Pubic rami 15,000 25,000
Sacrum - 10,000 12,000
Acetabulum 20,000 - 30,000
Multiple hip fractures with hip 35,000 60,000
disabilities '

LEG IN GENERAL

The femur or upper leg is the longest bone in the body and attaches to the hip by
a rounded top called the femoral head, to the acetabulum, in a ball and socket

joint.

The knee is a complex structure protected by the patella or knee cap and
supported by a number of ligaments which are important for stability.



The tibia and fibula form the lower leg. The fibula is a minor bone compared to
the load bearing tibia.

The ankie joint is made up of the bottom of the tibia and fibula (malleoli), followed
by the foot consisting of the tarsals, metatarsals and phalanges in that order.

Fractures of the long bones of the leg are normally treated by operation and
internal fixation involving titanium plates and screws. This procedure reduces the
extent of any shortening of these bones by the overlapping of the fragments of a
fracture. | '

Fractures of some of the bones of the leg, such as the malleoli and patella are

generally fixed by screws whiist the foot bones are secured by K - wiring.

Shortening and restriction of movement of the joints affected are the main
sequelae of leg injuries whilst torn ligaments (posterior and inferior cruciate) of
the knee ought not to be treated lightly due to potentiat instability problems.

Injury ‘ Low High

Femur (simple fracture/shortening) 18,000 ‘ 40,000
Patella 12,000 15,000
Knee ligaments (anterior/posterior cruciate) 15,000 - 25,000
Tibia (simple fracture/shortening) 15,000 35,000
Fibula | 10,000 12,000
Tibia and fibula _ 18,000 40,000
Femur, Tibia and fibula (with shortening) 30,000 50,000
Medial /Lateral malleoli _ 8,000 22,000
Tarsal (Navicular, Cuneiform, Cuboid) | 8,000 12,000
Metatarsal 6,000 10,000
Phalange 3,000 8,000
Calcaneum 10,000 15,000
Loss of heel pad 10,000 25,000
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. Awards for the above injuries ought to be adjusted to accommodate the degree
of disability occasioned by the particular injury or by multiple injuries to the bones
of the leg, and do not necessarily involve adding up the award for each injury and

arriving at a figure as an element of overlapping is always involved.

In any event, as a rule of thumb, no award should be made which would exceed
an award for an above knee amputation except in exceptional circumstances
where the disabilities are so severe as to be worse than an amputaticn in terms

of mobility and function. |

Amputations of Leg
Injury Low High
Big toe | 10,000 | 12,000
Litle Tos ' 6,000 8,000
2-4 Toes 12,000 25,000
Al Toes 18,000 30,000
Foot | 25,000 40,000
At ankle 45,000 50,000
Below Knee 55,000 65,000
Through Knee 65,000 70,000
Above knee | 70,000 75,000
At Hip | 75,000 80,000

11

T




SPINAL / NERVE INJURIES

The spinal column is made up of a column of vertebra extending from the base of

the skull to the sacrum and ending in the cocacyx.

The vertebra are divided into the cervical (C1 to C7), thoracic (T1 tb T12), and
lumbar (L1 to L5), sections, in order of descent. Each vertebrae consists of a
main bone with appendages called the transverse or spinous processes.

The spinal cord runs down the central canal of the spinal column and consists of
nerve fibres from the brain which supply the entire body, similar to a conduit of
various cabies transmitfing electrical impulses to different parts of the body.

If this conduit is traumatized to the extent that the cables are damaged or
severed, no electrical impulses are able fo be transmitted resulting in the loss of
control to that part of the body supplied by the same.

As a rule of thumb, a victim becomes paralyzed below the ievel at which the
trauma to the spinal cord occurs. Paralysis may be partial or complete. Grade 5
is used to denote full power of the Iimbs whilst Grade 0 reflects complete
paralysis. Some partial use of the limbs may be available in incomplete paralysis.

On occasion, nerve damage may occur to the nerves supplying the arms without

damage to the spinal cord and this is called a brachial plexus injury, commonly

caused by trauma to the upper arm region.
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Injury Low High
Simple fracture of the body of a 12,000 15,000
vertebrae (wedge/compression)
Fractures of 2 - 5 vertebra 18,000 35,000
Fractures of vertebra causing restriction 18,000 35,000
of movement of neck or back
Fracture of the vertebra causing 250,000 350,000
quadraplegia
Fracture of the vertebra causing 180,000 250,000
paraplegia
Brachial plexus injury to upper limb 40,000 65,000
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INTERNAL INJURIES

BRAIN

————

Injuries to the brain are generally caused by blunt trauma to the skull, or velocity
related trauma in which the brain is caused to recoil within the skull due to a
sudden and violent hait. The brain is covered by a protective sheath cailed the
dura. An injury to the brain may cause internal bleeding which puts pressure bn
the blood vessels supplying biood to the brain so that less blood is able to flow
through it resulting in some of the célls being deprived of oxygen and dying as a

result,

A sub dural, or extra dural haematoma, for instance, means that there is a build
up of blood under or above the dura and therefore the best way of treating the
same is by a burr hole craniotomy which has the effect of releasing the build up

of pressure by making a 'release’ hole in the skull.

The faster this is attended to, the less likely the brain will be damaged. The more
of the brain that is deprived of oxygen combined with the length of time it is
deprived will determine the extent of the brain tissue that dies and therefore the

severity of brain damage.

The brain is a unique organ and therefore the extent of damage can sometimes
be very subjective and can range from mild personality changes, aggressive
behaviour, memory impairment to more severe and debilitating manifestations
such as intellectual impairment, loss of sight, speech, hearing, paralysis and

becoming vegetative.
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Brain injuries are some of the most difficult injuries to quantify with any precision
due to the wide range of resultant disabilities that may occur combined with the

subjective nature of the sequalae.

Injury : : Low High

Simple cerebral concussion : 3,000 5,000
Sub dural haematoma with burr hole 15,000 25,000
craniotomy : - _ _

Mild personality or behavioural changes 20,000 40,000
Memc)ry impairment 20,000 45,000
Intellectual impairment/ insanity . _ 50,000 150,000
Impairment of senses 30,000 100,000
Motor impairment (weakness of limbs) 40,000 65,000
hemiplegia |
Bedridden state with awareness 250,000 300,000
Persistent vegetative state (coma) 150,000 200,000

- EYES

Damage to the eyes may be caused as a result of a brain injury affecting the
optic nerve or a traumatic impact with a hard object.

Enucleation means the complete removal of the whole eyeball.
Injuries to the eyes generally result in degrees of ioss of vision to complete

blindness. A specialists report will generally state the percentage loss of vision of

the eye and this is a good guideline for an award.
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Again, an award will also be dependant on the victim suffering the injury as a
visually challenged air line pilot would be more devastated by this injury than
would a mee goreng seller. '

injury . Low High

Haematoma to the eyes 2,000 3,000
! Loss of péripheral vision 10,000 20,000
N D_iplopia.(double vision} 10,000 20,000
. Traumatic cataract ‘ | ‘ 5,000 8,000
30 % - 50% loss of vision in 1 eye 20,000 30,000
20% - 50% loss of vision in both eyes 35,000 70,000
| 50%-80% loss of vision in 1 6ye 35,000 50,000
| [50%80% oss of vision in both eyes 50,000 120,000
Blindness in 1 eye 70,000 75,000
| Blindness in both eyes 775,000 180,000
Loss of Eye . 80,000 85,000
Loss of both eyes ' A 180,000 ~ 190,000
EARS / HEARING

Damage to the ears can be caused by impact or by hervous damage.

External injury to the ears may resuit in the actual ear being ripped off, which will
cause a cosmetic blemish as well as difficulty in trapping sound waves resuiting

in some loss of hearing in that ear.

The tympanic membrane or ear drum can become perforated by trauma which
can lead to a degree of deafness, or the inner ear or cochlea can be affected by

a disruption in nerve supply.

i_. The degree of deafness varies depending on the trauma associated with the

injury.



Tinnitus is a condition in which there is a constant 'ringing' in the ear.

injury Low High
Ear ripped off 5,000 15,000
Tinnitus 10,000 16,000
Partial loss of hearing in 1 ear 10,000 25,000
Partial Ioss of hearing in both ears 30,000 45,000
Complete loss of hearing i.n 1 ear 35,000 | 40,000
Complete loss of hearing in both ears 90,000 100,000

SENSE OF SMELL / TASTE

Damage to the olfactory nerve may result in a loss of sense of smell in varying
degrees. '

The 9" cranial nerve serves the taste buds of the tongue.
Therefore the cause of loss of taste or smell is more often than not associated
with nerve damage as a result of trauma to the head and can be complete or

partial.

In either case, the loss of amenity in being able to enjoy food and savour
pleasant odours is what determines the quantum of an award.

Injury Low High
Complete loss of sense of smell 35,000 40,000
Complete loss of sense of taste 35,000 - 40,000
Partial loss of sense of smell 10,000 | 30,000
Partial loss of sense of taste 10,000 - 30,000
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VOICE BOX (LARYNX)

This is an organ situated at the upper end of the trachea and may sometimes be
affected by a neck injury to the extent that the result of that trauma is a hoarse
voice, a soft voice or even the total loss of the ability to speak.

Again, attention has to be paid to the type of victim as an opera singer would

suffer a greater loss of amenities than would a bus conductor.

Injury Low High
Hoarseness ' 10,000 25,000
Whisper 20,000 35,000
Loss of Voice | 80,000 120,000

LUNGS

The lungs are two inflatable bags on either side of the thorax, surrounded by a
membrane called the pleura, and separated from the organs of the abdomen by
a structure known as the diaphragm.

Lung damage is normally associated with trauma fo the chest, fracture of a rib
which punctures a lobe, and haemopneumothorax, which is an accumulation of

blood and gas in the pleural cavity surrounding the lungs.

The 'diaphragm is important ih the control of the normal breathing pattern, by
expansion and contraction in association with the intercostals muscles between
the ribs. . ' ' '

Injury Low High
Collapée. of lung (puncture) 5,000 6,000
Diaphragm damage 15,000 18,000
Haemopneumothorax 5,000 ' 6,000
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ABDOMEN

The abdomen contains a variety of internal organs whose primary functions are
concerned with the digestion of food and the excretion of waste products.

Some of these organs are not as important as others and their loss has minimal
after effects (such as a splenectomy). However, trauma to others may cause
devastating effects (nephrectomy), requiring dialysis for life.

Any operation to investigate a trauma to the. abdomen is generically referred to
as a 'laporotomy’ and is normally associated with a repair of an internal organ or
a removal of one, or to remove blood accumulation in the abdominal cavity.

Intestinal damage may result in the removal of a portion of the small intestine or
the colon. In severe cases, a victim may have to wear a permanent 'bag' into
which the products of digestion are discharged (colostomy).

The ureters are ducts connecting the kidneys to the bladder. The urethra
connects the bladder to the exterior, Damage to these structures will necessitate

a laporotomy and repair to these ducts.

Liver damage may also necessitate a laporotomy and in severe cases, removal

of the damaged part.
Injury Low High

Laporotomy 7 8,000 10,000
Removal of spleen 10,000 12,000
Removal of 1 kidney 30,000 35,000
Removal of 2 kidneys . 100,000 120,000
Removal of part of liver 15,000 25,000
Removal of portion of small intestine 15,000 40,000
Removal of portion of colon 20,000 40,000
Bladder rupture ' 15,000 20,000
Rupture of ureter/urethra 10,000 -15,000
Liver laceration 10,000 12,000
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SEXUAL ORGANS

The importance of having fully functional sex organs is obviously more important
the younger the victim is, both male and female, especially in the child bearing

age.

in males, paraplegia will more often than not, result in impotency, which is taken

into account in an award for that injury.

Injury " Low High
Erectile dysfunction : 20,000 50,000
Complete impotency 50,000 /80,000
Loss of one testicie 15,000 25,000
L.oss of bpth testicles | 30,000 60,000
Laceratibn to scrotum/perineum 6,000 : - .8,000
Amputation of penis‘ 50,000 80,000
Loss of an ovary 15,000 40,000
Loss of bath ovaries 30,000 60,000
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EXTERNAL INJURIES

External injuries are normally associated with the skin and include soft tissue
injuries, lacerations, haematomas, degloving injuries, skin grafts, abrasions and

scarring.

A degloving injury is one in which the skin of the forearm and hand, or the leg
and foot is ripped off in the same way a glove is removed.

Awards are dependant on the extent of the injury and the location of the same.

Cosmetic effects of the resultant damage are also of concern especially to a

young female where clothing would not normally cover scarring.
Disfigurement is also something which needs to be taken into account.

An increased award for loss of amenities would have to be considered in a
situation where the victim with facial scarring is an actress or model as opposed

to the same injuries in a 60 year old cook.

The pain and suffering associated with reconstructive surgery would alsoc have a

bearing on the extent of an award.

Lacerations and abrasions may be minor in nature or may be extensive and scar

causing.

Certain individuals have the genetic propensity for keloid formation and therefore

scarring is more pronounced.
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i

Injuries are sometimes overlapping and this needs to be taken into account

before a figure is decided upon.

Injury Low High
Degloving injury to leg 10,000 20,000
Degioving injury to arm 12,000 25,000
Lacerations (single to multiple) 1,000 5,000
Abrasions {single to multiple) 1,000 4,000
Minor scarring to leg 1,000 2,500
Minor scarring to arm 1,500 3,000
Extensive scarring to leg 4,000 10,000
Extensive scarring to arm 5,000 15,000
Facial scarring 5,000 30,000
Operation scars 2,000 10,000
Haematoma 1,000 2,000
Skin grafting 4,000 12,000
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