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Situating Automatism in the Penal Codes of
Malaysia and Singapor e*

by
Stanley Yeo**

Abstract

This article begins by clarifying the meaning of ‘ automatism’ as
being concerned with a lack of volition as opposed to lack of
consciousness, as is sometimes thought. This is followed by a
discussion showing that the Penal Codes of Malaysia and
Sngapore have failed to embed the concept of automatism and
itslarger counterpart of involuntarinessin their provisions. This
has repercussions for the application of the defences of
unsoundness of mind, intoxication and diminished responsibility
whose subject-matter inevitably involves these concepts.
Suggestions are then made of ways by which the Malaysian and
Singaporean courts could accommodate automatism and
involuntariness into these provisions. The concluding part
comprisesa proposal for legidative amendmentsto beintroduced
which would rectify this deficiency in the Codes. In the cour se of
the discussion, Australian and Canadian developments will be
relied on for assistance.

The concept of automatism israrely raised in practice, there being only two
reported cases from Malaysia known to date,* and none from Singapore. The
scarcity of cases does not, however, reduce the significance of this concept
because it concerns a number of fundamental issues affecting criminal
responsibility. They include questions about vol untariness, the meaning of the

* First printed in the LawAsia Journal 2003/2004, reproduced here by kind permission of
LAwWASIA.

** Professor of Law, Southern Cross University, Australia, and the David Marshall Professor of
Law for 2004 at the National University of Singapore.

1 Snnasamy v PP (1956) 22 MLJ 36 (Ma aya Court of Appeal) (‘ Snnasamy’); and PP v Kenneth
Fook Mun Lee (No 1) [2002] 2 MLJ 563 (High Court of Malaysia) (‘' Kenneth Fook’).
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term*act’ contained inthe Pena Codes of Ma aysiaand Singapore, the criminal
law’s handling of mental malfunctioning, and the issue of which party should
bear the onus of proof where voluntariness is challenged. Since the relevant
Code provisions are identical for both the Malaysian and Singaporean codes,
the ensuing discussion will refer smply to the one Penal Code.

Theterm ‘automatism’ and the concept it denotes do not appear anywhere
in the Penal Code because they are of relatively recent origin.2 It is therefore
understandable that the code framersfailed to anticipate or provide for such a
defence. However, since the underlying rationale of voluntariness, which
underpins the concept of automatism, is so basic to questions about criminal
responsibility, it must inevitably be found in the Penal Code in some form or
other. Given this state of affairs, some innovative interpretation of the Code
provisions by the Malaysian and Singaporean judges may be needed to achieve
this objective.

This article will commence with an elucidation of the concept of
automatism. It will be shown that, contrary to popular understanding, the
concept isconcerned with alack of control rather than alack of consciousness.
This understanding of the true nature of automatism has ramifications for the
law’s treatment of cases where the accused had committed the alleged crime
while suffering from such mental malfunctioning as an epileptic fit, a
hypoglycaemic episode or sleepwalking. In Part 2, an attempt will be made to
situate the concept of automatism within the words ‘voluntarily’ and ‘act’,
which are terms used by the Penal Code. This exposition will enhance our
understanding of these other concepts. | shall contend that theterm ‘ voluntarily’
under the Code focuses on the means used to cause an effect, as opposed to
the intention to cause an effect. | shall also show that the concept of an ‘act’
under the Codeis not restricted to asingle act but can involve a series of acts

2 Penal Code Cap 224 (Singapore); Penal Code Act 574 (, Maaysia). Since these codes are
derived from the Indian Penal Code, this article should be of interest to scholars of Indian
criminal law. However, certain differences between the Indian code and the Malaysian and
Singaporean codes, notably the provisions on intoxication, justify confining the discussion to
the Maaysian and Singaporean law.

3 Automatism’ isatwentieth century innovation. See JL1 JEdwards, * Automatism and Criminal
Responsibility’ (1958) 21 Modern Law Review 375.
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forming onetransaction. The ramificationsof thisbroad interpretation of ‘act’
to the determination of criminal responsibility will be noted.

Parts 3, 4 and 5will seek to situate the concept of automatism within the
defences of unsoundness of mind and intoxication, and to compare the concept
with the closely related defences of provocation and diminished responsibility.
In Part 6, theissue of which party should bear the onus of proving or disproving
automatismwill be canvassed. Discussion of thisprocedural matter will confirm
our understanding of thevolitional nature of automatism and itsrolein negating
the actus reus of a crime or as part of atrue defence. In Part 7, the article
concludeswith aproposal to rectify by legidation the present difficulties created
by the Code's failure to give voluntariness its proper role.

Legd developments from Australia and Canada concerning the concept
of automatism will berelied upon throughout this article. Obviously, the laws
of these other jurisdictions are not binding on the Malaysian and Singaporean
courts which are restricted by the wording of the Penal Code. However, these
developments are useful insofar as they shed light on the said concepts and
will doubtless be of assistance to both the courts and legislatures when
attempting to incorporate the concepts into the Code.

1 AUTOMATISM DEFINED

Automatism is often viewed as amounting to a lack of consciousness rather
than alack of volition, that is, an inability to control or contain one's actions.
It was so regarded by the Malayan Court of Appeal case of Snnasamy v Public
Prosecutor (* Snnasamy’),*which was an appeal against aconviction of murder
by the appellant of his infant child. The appellant contended that he had no
recollection of performing the fatal stabbing although he remembered in
considerable detail the events and circumstances immediately preceding and
following the stabbing. At thetrial, amedical witnesstestified that the appellant
was an epileptic but also that a person suffering from an automatistic state
will not be conscious at the time. Based on the appellant’s own evidence that

4(1956) 22 MLJ 36,
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he remembered much of what had transpired immediately before and after the
stabbing, the Court of Appea concluded that the trial judge had been correct
in holding that the appellant had been conscious at the rel evant time and could
therefore not have been in an automatistic state. Furthermore, the court endorsed
thetrial judge's acceptance of the prosecution’s suggestion that the appellant
had killed hischild onanirresistibleimpulse.® Clearly then, the court regarded
automatism as requiring a state of unconsciousness and that alack of control,
such as might be occasioned by an irresistible impulse, could not amount to
automatism.

In the subsequent case of Public Prosecutor v Kenneth Fook (‘ Kenneth
Fook’),? the Malaysian High Court had to consider the accused’s claim that he
had suffered a hypoglycaemic attack at the time of the alleged murder which
produced astate of automatism. In hisjudgment, Paul Jsaid that ‘[a]utomatism
refersto astate of defective consciousnessin which aperson performsunwilled
acts'.” While the latter part of this statement acknowledges that automatism
involves a lack of volition, the earlier part continues to equate automatism
with alack of consciousness.

The correct view is that the primary feature of automatism is the total
inability to control one's conduct. By ‘control’ is meant an inability to contain
or restrain oneself. The Supreme Court of Canada in Sone v The Queen
(*Ston€e’) expressed the matter thus, ‘ voluntariness, rather than consciousness,
isthe key element of automatistic behaviour since the defence of automatism
amountsto adenia of the voluntariness component of the actus reus’ .2

Similarly, the High Court of Australiain Ryan v The Queen emphasised

°lbid 37.

6[2002] 2 MLJ 563.

" 1bid 575.

8(1999) 134 CCC (3d) 353, 421 (Bastarache J). There is also the observation by LaForest Jin
the Canadian Supreme Court case of Rv Parks (1992) 75 CCC (3d) 287, 302 that automatism
is ‘conceptually a subset of the voluntariness requirement.” Some European continental
jurisdictions classify conduct resulting from automatism under the rubric of unconsciousness:
see Roy Beran, ‘ Automatism: Comparison of Common Law and Civil Law Approaches — A
Search for the Optimal’ (2002) 10 Journal of Law and Medicine 61, 65-66.
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that ‘[i]tis... the absence of the will to act or, perhaps, more precisely, of its
exercise rather than lack of knowledge or consciousness which ... decides
crimina liability’.° Under this view of automatism, people can exercise their
deliberative functions of the mind and at the same time be incapable of
controlling their actions.

Persons acting while in an automatistic state may be fully conscious of
what they are doing and intend the consequences of their actionswhilelacking
any mental capacity whatsoever to restrain themselves. Regarded in thisway,
astate of unconsciousnessor impaired consciousness may point to an accused's
inability to control their conduct, but such astateisnot essential for automatism
to exist. Thiswas the stance taken by the English Law Reform Commission,
whose draft Criminal Code provides that:

A person is not guilty of an offence if — (a) he acts in a state of
automatism, that is, hisact — (ii) occurswhile heisinacondition
(whether of sleep, unconsciousness, impaired consciousness or
otherwise) depriving him of effective control of hisact ...%°

This interpretation of automatism is also consistent with the following oft-
cited pronouncement by Lord Denning in the House of Lords case of Bratty v
Attorney-General for Northern Ireland (‘Bratty'):

No actispunishableif itisdoneinvoluntarily: and an involuntary

act in this context — some people nowadays prefer to speak of it

as ‘automatism’ — means an act which is done by the muscles

without any control by the mind, such as a spasm, areflex action

or aconvulsion; or an act done by aperson who isnot conscious

of what he is doing, such as an act done whilst suffering from a

concussion or whilst sleepwalking.t

Inthispassage, Lord Denning providestwo categories of caseswhich heregards
as being automatistic. He describes the first category asinvolving an absence

°(1967) 121 CLR 205, 214 (Barwick CJ).

10 England and Wales Law Reform Commission, A Criminal Code for England and Wales,
LC177, (1989) draft Code cl 33(1).

1171963] AC 386, 409.
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of any control of the mind over one's actions. As has been recognised by later
decisions, this category covers actors who may have been conscious of what
they were doing but who could not contain their actions. Lord Denning
describes the second category of cases as involving alack of consciousness.
Yet, in respect of the examples of concussion and sleepwalking which he
provides for this category, one can envisage apparently deliberative or goa—
directed conduct performed by the defendant while concussed or in a state of
deepwalking. For instance, in the English case of R v T,*2 the accused was
regarded as being in an automati stic state when she committed an armed robbery
involving stabbing her victim and leaning into the victim’'s car to take her bag.
The clinical evidence supporting this mental state was that she was suffering
from post-traumatic stress disorder after having been raped three days earlier.
Such adisorder is closely similar in effect to that of concussion caused by a
physical blow.** Asfor deepwalking, the Canadian case of Rv Parks(‘ Parks )™
exemplifiesthejudicial willingnessto regard as eepwalker as behaving in an
automatistic state even though he had performed apparently goal-directed
conduct such asdriving acar to the house of hisvictims, going to their bedroom
and stabbing them to death in their beds. The point made hereis that the key
component of thetwo categories of casesidentified by Lord Denning in Bratty
isan accused’sinability to control their behaviour and not theloss or impairment
of the conscious or deliberative functions of the mind.*

Thislegal view of placing the emphasis on control rather than consciousness
is supported by clinical science.’® Professor Michael Coles, a forensic
psychologist and a leading expert on cases of automatism appearing before
crimina courts, had thisto say:

on the basis of the available knowledge of human behaviour, it

may be suggested that many of the crimesthe courts have decided

12[1990] Crim LR 256.

13 See also R v Rabey (1981) 54 CCC (2d) 1, 15 (‘Rabey’)

14(1992) 75 CCC (3d) 287.

15 Significantly, North Pin Rv Burr [1969] NZLR 636, 744 relied heavily on the passage by
Lord Denning in Bratty which he described as * particularly informative’ when expressing his
views on automatism. With respect, those views show that he misunderstood the passage.

16 Thus, the two fold categorization of cases by Lord Denning in Bratty, mentioned earlier, can
be scientifically substantiated: see Michael Colesand Suzanne Armstrong, * Hughlings Jackson
on Automatism as Disinhibition’ (1998) 6 Journal of Law and Medicine 73, 81.
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were committed in an automatistic state — that is, in the absence
of conscious, volitional control, or while the mind was a total
blank — actually may have occurred in a state of diminished
consciousness, with the diminished consciousness resulting in
the diminished conscious control of behaviour. In other words,
the individual becomes disinhibited, and behaviour that the
individual would otherwise be ableto [contain] gainsexpression.’

Coles transformation of impaired consciousnessinto impaired control accords
with his scientific understanding of automatistic behaviour.

At thisjuncture, it should be emphasi sed that automatism requiresatotal
impairment of control as opposed to a partial one. In the words of the
Queendand Court of Criminal Appeal, for automatism to succeed, ‘ impair ment
of relevant capacities as distinct from total deprivation of these capacities
[will not suffice] ... itisfundamental to adefence of automatism that the actor
has no control over his actions' .

Reverting to the Malaysian case of Snnasamy, the Court of Appeal may
be strongly criticised for concluding that the accused was not in an automatistic
state because he had been conscious of the events and circumstances
immediately prior to and after the fatal stabbing. The court should have
considered whether the accused's epileptic condition had resulted in a total
impairment of control of his stabbing to death of his child. The court should
also have taken cognizance of the scientific knowledge concerning epilepsy.
This would include the fact that there are at least three different types of
epileptic seizures—grand mal, petit mal and temporal |obe/psychomotor, and
that seizures have three distinct phases, namely, the pre-ictal ‘aura’, theictal
phase comprising the seizureitself, and apost-ictal confusiona phase. A person
could confidently claim to be in an automatistic state of acting involuntarily

1 Michael Coles, ‘ Scientific Support for the Legal Concept of Automatism’ (2000) 7 Psychiatry,
Psychology and Law 33 at 37 (original emphasis). The word ‘contain’ in parenthesis replaces
theword* control’ which Coles, in personal correspondence with me, saysisnot aspreciseinits
meaning as ‘ contain’ in the context of my discussion. See further, Coles and Armstrong, above
n 16.

8 Rv Milloy (1991) 54 A Crim R 340, 342-343 (Thomas J) (original emphases).
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only intheictal phase of the grand mal and petit mal forms of epilepsy.*

As for the other Malaysian case of Kenneth Fook, the court was there
solely concerned with the legality of the prosecution’s application to adduce
evidence to rebut the accused’s claim of automatism. Accordingly, the court
did not have to determine whether the accused’s hypoglycaemic attack had
totally deprived him of hiscontrol over the death-causing conduct. Assuming
that the court had been required to evaluate the effect of hypoglycaemiaonthe
accused’s behaviour, the proper course would have been to focus on the lack
of valition as opposed to any lack of consciousness. Thisemphasisonvalition
Is consistent with the clinical symptoms of hypoglycaemia which include
headache, restlessness, irritability, lightheadedness, confusion and visual
disturbances.?* Based on these symptoms, the overall effect of ahypoglycaemic
attack on a sufferer appears to be one of disorientation rather than of
unconsciousness. In some cases, the severity of the symptoms may result in
the sufferer losing control of his or her actions so as to support a claim of
automatism.

2 AUTOMATISM, VOLUNTARINESSAND ACTS
Asnoted above, automatism is sometimes described in terms of voluntariness.
The reason why the criminal law insists on the accused's conduct being
voluntary is because, otherwise, the aims of punishment will not be met. As
Koh Kheng Lian, Chris Clarkson and Neil Morgan in their criminal law text
have put it:
Where physical movements were involuntary but caused a harm,
punishment would be undeserved and could serve no useful
utilitarian purpose; involuntary conduct clearly cannot be deterred
and such an *actor’ isin no need of incapacitation or rehabilitation.
Accordingly, most legal systems have exempted such persons

1% Coles, above n 17, 40.

2 Thisrequired the court to determine which party had thelegal burden of proof. Thisissuewill
be dealt with in Part 4 of this article.

2 Coles, above n 17, 40.
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from crimind liability. They have not ‘acted’; there is no actus
reus.?

The need for voluntariness has aso been explained by the Australian Model

Crimina Code Committee asfollows:
At the minimum there needs to be some operation of the will
before a physical movement is described as an act. The physical
movements of a person who is asleep, for example, probably
should not be regarded as acts at all, and certainly should not be
regarded asactsfor the purposes of criminal responsibility. These
propositions are embodied in the rule that people are not held
responsible for involuntary ‘acts’, that is, physical movements
which occur without there being any will to perform that act.
This situation is usually referred to as automatism.?

While the framers of the Penal Code used theword *act’ frequently, they left it
undefined. Perhaps, they did so because they believed that its meaning was
obviousto everyone, as indicated in the following comment in Gour’s Penal
Law of India:

Theword ‘act’ ... must be construed in the light of common sense

... "Act’ isnowheredefined. It ... cannot, inthe ordinary language

berestricted to every separatewilled movement of ahuman being;

for when courts speak of an act of shooting or stabbing, it means

the action taken as a whole and not the numerous movements

involved.?

Once again, we note the equation of an ‘act’ with willed conduct whichisthe

2KohKheng Lian, ChrisClarkson and Neil Morgan, Criminal Lawin Singaporeand Malaysia:
Text and Materials (1989), 37-38.

= Model Criminal Code Officers Committee, Chapter 2, General Principles of Criminal
Responsibility (1992), 14-15. The Committee went on to propose a definition of ‘conduct’
which was in terms of voluntariness. see s 202 of the Model Criminal Code. Currently, each
Australian stateand territory hasitsown set of criminal laws. TheModel Criminal Code Officers
Committee was established with the support of all the Attorneys-Genera to produce a single
national criminal code. Although most of the work of the committee has now been compl eted,
adoption of its code by the various states and territories has been slow.

2 Hari Singh Gour, Penal Law of India (10" ed, 1982) Vol 1, 262.
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essence of voluntariness. Gour would therefore agree entirely with the
proposition that human movement that isunwilled does not constitute an ‘ act’
and therefore resultsin an absence of the actus reus of acrime.

While the Code framers left the word ‘act’ undefined, they did define
‘voluntarily’. The relevant provision is s 39 which reads:
A person is said to cause an effect voluntarily when he causes it
by meanswhereby heintended to causeit, or by meanswhich, at
the time of employing those means, he knew or had reason to
believe to be likely to causeit.

At first blush, thisdefinition appears unhel pful becauseit seemsto be concerned
with the mensrea of acrimewhilst automatism and voluntariness are concerned
with the actus reus.” However, a closer analysis reved s that the definition
provided in s 39 does encapsulate the concept of voluntariness and its subset
of automatism. The analysis begins with the proposition that voluntariness
comprises willed conduct where the actor was in control of hisor her actions.
The analysis next contends that this feature of will or control embodies a
subjective mental state which is best described as an intention to perform the
conduct. Such an intention is distinguishable from an intention to cause an
effect. Whilethe latter type of intention isatype of mensrea, theformer isnot
and remains within the realm of the actus reus.

A study of the High Court of Australiacase of Ryan v The Queen (* Ryan’ )%
will help clarify thisdistinction. The appellant had entered ashop with aloaded
rifle for the purpose of committing robbery. The appellant ordered the shop
attendant to turn around and to place his hands behind his back. The attendant
obeyed and the appellant approached him with one hand reaching into his
pocket for apiece of cord and the other pointing the corked rifle, with afinger
on the trigger, at the attendant’s back. The attendant suddenly ducked and
swung around which caught the appellant by surprise, causing him by areflex
actionto discharge the gun. The bullet entered the neck of the attendant, killing
him instantly. The question before the court was whether the charge of murder

% Thiswas the view held by Koh, Clarkson and Morgan, above n 22, 37.
% (1967) 121 CLR 205.
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had been made out in the circumstances. After noting thewording in the Crimes
Act 1900 (NSW) that ‘ murder shall be committed where the act of the accused
... causing the death charged’, Barwick CJ said:
That a crime cannot be committed except by an act or omission
isaxiomatic. Itisbasic, in my opinion, that the‘act’ of an accused
... must bea‘willed’, avoluntary act which has caused the death
charged. It is the act which must be willed, though its
consequences may not be intended.?’

Applying this ruling to the facts of the case, Barwick CJ then proceeded to
consider whether the appellant’s discharging of the gun was willed so as to
congtitute an ‘act’ for the purposes of the murder charge. In doing so, his
Honour left to one side the question of whether the appellant had intended to
cause the conseguences of his act.?®

With the abovein mind, we can now revisit the definition of ‘ voluntarily’
in s 39 of the Penal Code. As a preliminary observation, it is noted that the
section provides arestricted meaning of ‘voluntarily’ by casting it in terms of
a person ‘causing an effect.” Viewed in this way, the words ‘intention’,
‘knowledge’ and ‘belief’ in s 39 have al to do with the person’s mental state
concerning the causing of the effect, and have nothing to do with the
voluntariness of that person’sconduct. Instead, it istheterm ‘ means' appearing
ins 39 which isassociated with the person having acted voluntarily. While the
section does not expressly indicate the mental state accompanying the
performance of those ‘means’, the clear implication is that the person must
have intended to do so. It follows that s 39 incorporates the distinction
articulated by Barwick CJin Ryan between an intention to do an act (comprising
voluntariness and therefore a part of the actus reus) and an intention to cause
an effect (comprising a type of mens rea). What all of this says is that the
definition of ‘voluntarily’ in s 39 of the Penal Code endorses the notion that
the concept of voluntariness, from which automatism is derived, involvesthe
willed or controlled conduct of an actor.

2 1bid 213.

% See aso the Privy Council decision, on appeal from Singapore, of Mohamed Yasin v PP
[1975-1977] SLR 34, 36 for asimilar distinction between ‘ meaning to performing conduct’ and
‘intending the consequences of such conduct’.
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There is a further lesson to be gained by comparing s 39 of the Penal
Code with the Australian case of Ryan. It will be recalled that the appellant
had claimed that the discharge of the gun was due to areflex action. By doing
s0, hewas contending that his conduct which caused the attendant’s death was
involuntary becauseit was unwilled. Despite accepting thiscontention, Barwick
CJ still found the appellant guilty of murder by regarding ‘the act causing
death’ asextending beyond the discharge of the gun to the appellant’ s particul ar
handling of the gun prior to its discharge. His Honour felt justified in this
finding because:

[thetrier of fact] could have concluded that the act causing death
was the presentation of the cocked, loaded gun with the safety
catch unapplied and that itsinvoluntary dischargewasalikelihood
which ought to have been in the contemplation of the applicant
when presenting the gun in the circumstances.®

The similarity between thisruling and s 39 is startling when we note the part
of the section which states that:
A personissaid to cause an effect voluntarily when he causesiit
... by means which, at the time of employing those means, he
knew or had reason to believe to be likely to causeit.

In the light of what has been said about s 39 and the decision in Ryan, we may
guestion the correctness of the comment in Gour’s Penal Law of India that the
word ‘[*act’] must necessarily be something short of a transaction which is
composed of a series of acts.”® Thus, in a case where part of the accused's
conduct was involuntary but another part of it was voluntary, s 39 should be
invoked to find the accused guilty of the offence charged if they had reason to
believe that their voluntary conduct was likely to result in their performance
of involuntary conduct with its ensuing effect.

2 Ryan v the Queen (1967) 121 CLR 205, 219. For a similar ruling of the High Court, see
Jiminez v The Queen (1992) 173 CLR 572 which involved an appellant falling adeep at the
whesel of a car which went out of control and caused the death of a passenger. The court held
that, although driving while asleep did not congtitute avoluntary act, driving while drowsy did
and adriver would be guilty of dangerous driving causing death if he or she knew or ought to
have known that there was a significant risk of falling asleep at the wheel.

% Gour, aboven 24, 262.
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3 AUTOMATISM AND UNSOUNDNESS OF MIND
The Code framers' failure to clearly articulate the concept of voluntariness
and its subset of automatism has created difficulties with the interpretation of
certain Code provisions. The first of these provisions is the defence of
unsoundness of mind under s 84 of the Code. It reads:
Nothing is an offence which is done by a person who, at thetime
of doing it, by reason of unsoundness of mind, is incapable of
knowing the nature of the act, or that he is doing what is either
wrong or contrary to law.

The ensuing discussion will explain the difficulty of reading automatism into
s 84 and suggest away around the difficulty. The discussion will also consider
cases of automatism not occasioned by an unsound mind. The different
dispositional outcomes of these cases, compared to those caused by
unsoundness of mind, make it imperative for the law to devise an approach
which clearly distinguishes these two types of automatism. Such an approach
has been devised by the courts of other jurisdictions and was recently adopted
by the Malaysian High Court in Kenneth Fook. A critique of this approach is
therefore timely.

But firdt, it is necessary to consider the difficulty of reading the concept
of automatism into s84. Since automatism involvesavaolitional defect, caution
Is required when relating it to the defence under s 84 since that defence, as
presently worded, involves a cognitive defect. The defence is so described
because it concerns a defect of understanding which is evident in the
requirement that the accused was ‘incapable of knowing'. That s 84 does not
appear to deal with avolitiona defect is suggested by the requirement in the
provision that something was ‘done’ by the accused. Like the word ‘act’,
common sense infers that a person who had ‘done’ something means that he
or she had engaged in willed human movement. Put in another way, s 84
assumes that the accused’'s conduct was voluntary in that he or she exercised
control over the act. However, the section exculpates an accused who, on
account of unsoundness of mind, isincapable of knowing the nature of the act
by which ismeant the act and its consequences. Toillustrate, an accused person
may be so unsound in mind that he believes he is breaking atwig when heis
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really breaking a person’sfinger.® The accused’'s conduct would clearly have
been voluntary inthat hisact of breaking the finger waswilled and accompanied
by an intention to do the act. However, the accused was so mentally deranged
that he wasincapable of knowing that it was aperson’sfinger hewas breaking
and the harmful consequences to the victim of doing so.

Given the nature of automatism put forward above, itsrolein relation to
s84isnot to establish that the accused was ‘incapable of knowing' the nature
of his or her act. Rather, it is to deny atogether that the accused's bodily
movement was an ‘act’. On its face, s 84 does not lend itself at all to
accommodating this role since the provision is cast in terms of the accused
doing something (inferring voluntariness), and of not having the capacity to
know (inferring a cognitive defect). What then of a case where the accused
was alleged to have committed an offence whilein an automatistic state caused
by unsoundness of mind? One possible outcome may be that such a person
cannot rely on s84 and will be convicted and punished as opposed to receiving
the specia verdict and the clinical treatment which comes with it. This is
grossly unjust because it ignores the plight of an accused whose mental
malfunctioning is arguably much more severe than one who had engaged in
voluntary conduct but with a cognitive misunderstanding of the act performed
and its consequences. Another outcome may be to regard the accused as not
having committed an ‘act’ so that the prosecution had failed to establish the
actusreus of the crime charged. The result would be an unqualified acquittal
whichwould be completely unacceptabl eto society especially when the accused
clearly needs to be kept under close supervision and be treated by the mental
health authorities.

These unpalatable outcomes make it imperative that we seek a way of
reading insane automatism into the wording of s 84. It is submitted that an
innovative court could do so by reading the provision as follows:

Nothingisan offence whichisincapable of being doneby aperson
... by reason of unsoundness of mind.

3 Adapted from theillustration given by Dixon Jinthe Australian case of Rv Porter (1933) 55
CLR 182, 188 of the meaning of * not knowing the nature of theact’ contained in the M’ Naghten
Rules. The Rules govern the common law defence of insanity in Australia and England.
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Such areading circumvents the voluntarinessimplied in thewords‘ done’ and
‘doing’ appearing in s 84 as well as the reference in that provision to an
incapacity to know.

The two Maaysian cases of Snnasamy and Kenneth Fook which have
dealt with automatism and s 84 can now be considered. In the light of the
preceding discussion, we can safely assert that the suggestion by the Malayan
Court of Appeal in Snnasamy®? that all automatistic statesfall within the scope
of the s84 defence, is based on the erroneous view that those statesinvariably
involve some form of cognitive defect. The correct position is that there may
be certain types of automatistic states which are not covered by s 84 because
they did not stem from unsoundness of mind. Where the automatistic state
was due to unsoundness of mind, this finding should alone be sufficient to
establish insane automatism® without needing to prove further that the accused
was incapable of knowing the nature of hisor her act or that it was wrong or
contrary to law. If the courtsinsisted on proof of these additional matters, they
would commit the mistake of reconstructing insane automatism into aform of
cognitive defect, thereby ignoring the fundamentally volitional nature of an
automatistic state.

Ancther error perpetrated by the Malayan Court of Appeal in Snnasamy
was its failure to acknowledge that, besides insane automatism, an accused
may have experienced sane automatism. To be fair, it may be that the court
was solely concerned with the case at hand which involved an accused who
had alegedly experienced an automatistic state dueto an epileptic fit. In these
circumstances, the court may simply have been confirming earlier case
authorities that the s 84 defence is the only one available to an accused who
commits harm during an epileptic fit.>* Nevertheless, the court would have

%2 (1956) 22 MLJ 36, 37(Good J).

3 This description is adopted from jurisdictions having a defence of insanity. Strictly speaking,
we should use the expression ‘ unsoundness of mind automatism’ which more accurately reflects
s 84, especially when the expression * unsoundness of mind’ may be broader thanthat of * disease
of themind' required by the defence of insanity: see Gerry Ferguson, ‘ The Insanity Defencein
Canada, Maaysia and Singapore: A Tale of Two Codes' (1990) 17 Journal of Malaysian and
ComparativeLaw 1, 7. However, for the sake of brevity, | have used theterm ‘ insane automatism’
here to denote automatistic states caused by unsoundness of mind, and ‘ sane automatism’ to
describe automatistic states not so caused.

3% For example, Nga Ant Bee v Emperor (1937) 38 Cr LJ 667.
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brought clarity to thisareaof thelaw had it expressly stated that an automatistic
state caused by epilepsy amounted to insane automatism and not sane
automatism.

Thedistinction between insane and sane automatism is highly significant
because it determines whether the accused person should receive a specia
verdict of not guilty by reason of unsoundness of mind or an unqualified
acquittal. Once again, the Code framers' failureto clearly articul ate these two
types of automatism and their differing outcomes leaves much to be desired.
Fortunately, this did not prevent the Malaysian High Court in Kenneth Fook
from recognising them. Theissue before the court waswhether it should grant
leave to the prosecution to adduce evidence rebutting the accused’s claim of
automatism. The court held that its answer depended on whether or not the
accused's automatistic state was due to unsoundness of mind. If it was, the
accused bore the onus of proving automatism and it was entirely proper to
grant the prosecution the leave sought. However, if the automatism was not
due to unsoundness of mind so as to fall outside the ambit of s 84, the
prosecution bore the onus of disproving that the accused wasin that condition
at thetime of the alleged offence. The court concluded that the evidence showed
that the accused’s automatistic condition was due to a hypoglycaemic attack
which was not caused by any external factor, and was proneto recur. In doing
0, the court drew upon English and New Zeaand cases which have held that
the distinction between sane and insane automatism depends on whether the
automatistic condition was caused by a ‘disease of the mind’ (the common
law equivalent of ‘unsoundness of mind’), in which casg, it is one of insane
automatism.

The English and New Zealand courtsand, one might add, their Australian
and Canadian counterparts, have relied on two tests to determine whether the
accused’s mental dysfunctioning was due to a disease of the mind. These are
the internal cause test and the continuing danger test which were expressly
referred to by the Malaysian High Court in Kenneth Fook. That court appears
to have embraced these tests without referring to the criticisms which they
have received. It would therefore be appropriate to briefly consider these
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criticisms and the approach taken by the Supreme Court of Canadain Sone®
to overcome them.

The internal cause test draws a distinction between a mental
malfunctioning arising from asource primarily internal to the accused such as
his or her psychological makeup or organic pathology, as opposed to a
malfunctioning produced by some specific external factor such asintoxication
or concussion.® Both judges and commentators have criticised this test for
creating some arbitrary distinctions as to what is considered a disease of the
mind. For example, hyperglycemia, an excessin blood sugar, has been treated
as an internal cause leading to mental disorder automatism,®” whereas
hypoglycemia, a deficiency in blood sugar, has been regarded as a cause of
non-mental disorder automatism.*® Likewise, casesof deegpwalking raiseunique
problems which cannot be resolved by the internal cause test.** Consequently,
the Canadian Supreme Court in Sone recognised that the test was not ‘a
universal classificatory scheme for ‘disease of the mind’ [because there were
cases in which] the dichotomy between internal and external causes becomes
blurred’ .

The second test of continuing danger holds that any condition of the
accused which is likely to recur and thereby present a danger to the public
should betreated asa disease of themind. Thistest haslikewisebeen criticised
by judges and commentators on the ground that, if it was conclusively
determinative of disease of the mind, a serious mental disorder could be
excluded simply becauseit wasunlikely to recur.“t Acknowledging the strength

% (1999) 134 CCC (3d) 353.

% Rv Rabey (1977) 37 CCC (2d) 461, (Martin JA); approved by a mgjority of the Supreme
Court of Canada in Rabey (1981) 54 CCC (2d) 1.

3" Rv Hennessy (1989) 1 WLR 287.

3 RvQuick (1973) 1 QB 910. Seefurther, Bernadette M cSherry, ‘ Defining what isa‘ disease of
themind’: Theuntenability of current legal interpretations (1993) 1 Journal of Law and Medicine
76, 84-85; Coles, above n 17, 40.

3 See Parks (1992) 75 CCC (3d) 287, 307 (LaForest J). Seefurther, McSherry, above n 38, 80-
81, 85-86; Coles, aboven 17, 37-39.

40 Sone (1999) 134 CCC (3d) 353, 434 (Bastarache J) citing La Forest Jin Parks (1992) 75
CCC (3d) 287, 309-310.

“1 Rabey (1981) 54 CCC (2d) 1, 17 (Dickson J); Parks (1992) 75 CCC (3d) 287, 309-310 per La
Forest J. See also McSherry, above n 38, 83.
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of thiscriticism, the Canadian Supreme Court in Sone held that the test * must
be qualified to recognise that while a continuing danger suggests a disease of
the mind, a finding of no continuing danger does not preclude a finding of a
disease of the mind’ .42

Given these reservations over the interna cause and continuing danger
tests, the Canadian Supreme Court felt it necessary to clarify the way these
tests should be applied by trial judges. The court held that these tests should
not be treated as exclusive and conclusive approaches as may be expected of
a‘theory’. Rather, the tests should be regarded asinter-connected and flexible
‘factors’, which may be combined to help decide whether an accused was
suffering from a disease of the mind. In the words of Bastarache J.

| emphasi zethat the continuing danger factor should not beviewed
as an aternative or mutually exclusive approach to the internal
cause factor. Although different, both of these approaches are
relevant factors in the disease of the mind inquiry. As such, in
any given case, atria judge may find one, the other or both of
these approaches of assistance. To reflect this unified, holistic
approach to the disease of the mind question, it istherefore more
appropriateto refer to theinternal causefactor and the continuing
danger factor, rather than the internal cause theory and the
continuing danger theory.®

The practical outcome of the Sone approach is that the internal cause and
continuing danger factors should be viewed asmerely analytical tools devised
by the courts to meet the primary objective of societal protection. As such,
these factors have no intrinsic value on their own nor are they fully
determinative of the disease of themind inquiry. Inlinewith this, the Canadian
Supreme Court in Stone was open to recognising other factors, besidesinternal
cause and continuing danger, to help determine whether the defendant’s
automatistic state stemmed from a disease of mind. As Bastarache J said:

In any given automatism case, atrial judge may identify apolicy

factor which [the Supreme Court] has not expressly recognized.

% Sone (1999) 134 CCC (3d) 353, 438 (Bastarache J).
% | bid, 439.
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Any such valid policy concern can be considered by the trial
judge in order to determine whether the condition the accused
claims to have suffered from is a disease of the mind. In
determining this issue, policy concerns assist trial judges in
answering thefundamental question of mixed law and fact which
isat the centre of the disease of themind inquiry: whether society
requires protection from the accused and, consequently, whether
the accused should be subject to evaluation under the regime
contained in Part XX.1 of the [Criminal] Code.*

In practical terms, what this means is that trial judges should not get bogged
down by whether or not a particular factor has been established. Instead, they
should have foremost in mind the overarching theme of societal protection.
Consistent with this approach, trial judges should fully appreciate that factors
such asaninterna cause and acontinuing danger merely attest to an accused's
need for clinical treatment for the protection of the community. Thistrand ates
into ensuring that expert evidence should be sought which will help the triers
of fact (be it judge or jury) to decide whether there is such a need. Overall,
there ismuch to be said in favour of the holistic approach propounded by the
Canadian Supreme Court in Sone, and Malaysian and Singaporean courts
would do well to adopt it when next dealing with the issue of automatism.

4  AUTOMATISM AND INTOXICATION

The above discussion of externaly caused automatistic states is developed
further herewith aconsideration of the extent, if any, to which the Penal Code
provisions on intoxication incorporate the concept of automatism. The short
answer isthat the provisions do not, leaving the courts with the task of having
to find away to rectify this omission.

4 |bid 440-441. The said regimeisthe Canadian equiva ent of the one provided for under s 315
of the Criminal Procedure Code (Cap 68, Singapore) and s 368 of the Criminal Procedure
Code (Act 593, Malaysia).
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Even a cursory examination of the wording of ss 85% and 86* of the
Pena Code reveals that these provisions do not accommodate the concept of
voluntariness and its subset, automatism. Beginning with s85(2), the provision
openswith the statement that it is concerned with cases where the accused had
committed an * act or omission’ which assumesthat the accused’s conduct was
voluntarily performed. This conclusion is buttressed by the later part of the
same statement which providesthat the accused * did not know that such act or
omission was wrong or did not know what he was doing.” Clearly then, the
provision is solely concerned with the effect of intoxication on the accused's
cognitivefaculties. What isto be made of thereferencein s85(2)(b) to ‘insane
intoxication —doesit cover cases of insane automatism occasioned by al cohol
or drugs? The answer to this question isin the negative because s 85(2)(b) has
to be read in conjunction with the opening statement of s85(2) noted earlier,
with its references to acts or omissions and to the cognitive inability to know
what one was doing or that the conduct was wrong. As for s 86, the reference
to ‘intention’ there is clearly to the mens rea type of intention as opposed to
the ‘intention to act’ type of intention found in voluntary conduct.*” Thisison
account of the words ‘specific or otherwise’ which describes the word
‘intention’ in s 86(1). This descriptor directly refers to ‘ specific intent’ and

4 Section 85 reads: ‘(1) Except as provided in this section and in section 86, intoxication shall
not constitute a defence to any criminal charge.

(2) Intoxication shall be a defence to any criminal charge if by reason thereof the person
charged at the time of the act or omission complained of did not know that such act or omission
was wrong or did not know what he was doing and —

(8) the state of intoxication was caused without his consent by the malicious or negligent act of
another person; or

(b) the person charged was, by reason of intoxication, insane, temporarily or otherwise, at the
time of such act or omission.’

4 Section 86 reads: * (1) Wherethe defence under s85 isestablished, thenin acasefalling under
s85(2)(a), the accused person shall be acquitted, and in a casefalling under s 85(2)(b), s 84 of
this Code and ss 314 and 315 of the Criminal Procedure Code shall apply.

(2) Intoxication shall be taken into account for the purpose of determining whether the person
charged had formed any intention, specific or otherwise, in the absence of which he would not
be guilty of the offence.

(3) For the purpose of this section and s 85 ‘intoxication’ shall be deemed to include a state
produced by narcotics or drugs.’

4 For the discussion which differentiates these two forms of intention, see the main text
accompanying n 28 above.
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‘basic intent’ offences found in the English common law.* For the purposes
of the present discussion, it need only be said that both specific and basic
intent offences require the accused to have intended to cause the effect of his
or her voluntary behaviour.

How then should the Maaysian and Singaporean courtstreat acasewhere
the accused had committed an offence while in an automatistic state caused
by intoxication?Based on the earlier discussion of sane and insane automatism,
it is submitted that the answer will depend on whether or not the automatistic
state was due to unsoundness of mind. Thus, if the automatism was due to an
interna cause and was prone to recur, the accused would receive the special
verdict of not guilty by reason of unsoundness of mind. In these cases, the
accused would invariably have been suffering from longstanding abuse of
acohol or drugs which had manifested itself in physiological damage.* The
operative provision could be either s 84 or s 85(2)(b) and, for the purposes of
a dispositional order, it would not really matter which provision was relied
upon.>

If the automatism was due to the temporary effect of alcohol or drugs,
and therewas no evidence that the condition was prone to recur, the condition
could not be said to have been caused by an unsound mind (under s 84) or a
disease of the mind (under s85(2)(b)). It is submitted that in such a case, the
Malaysian and Singaporean courts could opt for one of two competing
outcomes. The first is that the accused will receive an unqualified acquittal
and thiswill be the case even though his or her intoxication was self-induced.
Thisistheresult of treating the accused’s conduct as unwilled and therefore a
‘non-act’ so that the prosecution has failed to establish the actus reus of the

4 See generally, Molly Cheang, ‘ The Intoxicated Offender under Singapore Law’ (1986) 35
International and Comparative Law Quarterly 106, comparing s 86 with the House of Lords
ruling in DPP v Beard [1920] AC 479.

“ For example, alcoholic dementia or delirium tremens, the latter of which was the subject of
the Singaporean High Court case of PP v Tan Ho Teck [1987] SLR 226 although the accused's
condition was not so severe as to amount to an automatistic state.

% SeeLeeKiat Seng, ‘ Casenote: Public Prosecutor v Tan Ho Teck' (1990) 2 Sngapore Academy
of Law Journal 332 for adiscussion of the difference between s 84 and s85(2)(b) created by the
use of the term ‘ unsoundness of mind’ in the former provision and ‘insane’ with its concept of
‘disease of the mind’ in the latter.

The Journal of the Malaysian Bar



Stuating Automatismin the Penal Codes of
22 Malaysia and Singapore (2004) XXXI1I No 4

crime charged. This approach may be objected to on the ground that s 85(1)
stipulatesthat ‘ intoxication shall not constitute adefenceto any criminal charge
except as provided in ss 85 and 86, and that the negating of the actus reus by
Intoxi cation isnot recogni sed by these provisions. By way of reply, it could be
contended that challenging a component of the actus reus or offence element
Is not, strictly speaking, a‘defence’ so that the limitation specified in s 85(1)
does not really apply.>

This approach is found in the Australian common law®? and was defended

strenuously by arecent Australian law reform body in the following terms:
it isafundamental principle of criminal law that a person is not
guilty of acriminal offence unlessthat person acted intentionally
and voluntarily. This principle is based on *an ethical principle
generally shared in our society that a person should only be held
responsible for decisions which are made voluntarily and with
intention to do the acts prohibited’. To exclude evidence of self-
induced intoxication from consideration of the finder of fact (be
it a jury, magistrate or judge) is to seriously erode this ethical
principle. It would mean that avoluntarily intoxicated defendant’s
ability to act intentionally and voluntarily would be evaluated
hypothetically and any decision would, if the defendant was
grossly intoxicated, be based on alegal fiction ...%

The second and opposing outcome is that the accused will be convicted of the
crime charged. This is because, while the particular conduct occurring at the
time when the accused was severdly intoxicated may have been involuntary,
his or her consumption of acohol or drugs at an earlier point in time was
voluntary. It would therefore be open to acourt to regard the accused’s conduct

*1In Part 6, we shall note that this division between an offence and a defenceis reflected in the
differing onus of proof for sane automatism (which negatesthe actusreus) and insane automatism
(which is covered by the defence under s 84).

2 Theleading caseisthe High Court of Australiadecisionin Rv O’ Connor (1980) 146 CLR 64
(‘O Connor’). See especidly the judgment of Barwick CJ who delivered the main majority
judgment.

8 Victorian Law Reform Committee, Criminal Liability for Self-induced Intoxication (1999)
[6.84].
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as voluntary on the whole so as to avoid treating the case as one of sane
automatism. The court could rely on s 39 of the Penal Code to secure this
result by interpreting the word ‘means’ appearing in that provision to include
self-induced intoxication. The provision would then effectively read:

A person is said to cause an effect voluntarily when he causes it

under the influence of intoxication which, at the time of

consuming alcohol or drugs, he knew or had reason to believeto

be likely to causeit.

This is basically the position under English common law®* the rationale of
which was succinctly explained in the following terms:
In these cases [of automatism], as in cases of drunkenness, the
view is taken that the act charged is voluntary notwithstanding
that it might not be ordinarily considered so by reason of the
condition of the perpetrator, because his condition proceedsfrom
avoluntary choice made by him.>®

It is not an aim of this article to decide which is the preferred way of dealing
with sane automatism caused by self-induced intoxication.*® Suffice it to say
that the Penal Code leaves much to be desired for failing to provide clear
directionson thismatter. Nevertheless, it appearsthat there are ways by which
an innovative court could arrive at the desired resullt.

5 AUTOMATISM, PROVOCATION AND DIMINISHED
RESPONSIBILITY
For the sake of completeness, a brief comparison should be made between

* The leading case is the House of Lords decision in DPP v Majewski (1977) AC 443 which
wasstrongly influenced by itsearlier decisionin DPP v Beard (1920) AC 479. SomeAustralian
jurisdictions such as New South Wal es and the Commonwealth of Australia, have replaced the
High Court of Australia's approach in O’ Connor with legislation which largely subscribes to
the English law on intoxication.

% Per Mason J in his dissenting judgment in the High Court of Australia case of O’ Connor
(1980) 146 CLR 64, 110 where he subscribed to the English common law.

% For a good account and critique of the various approaches to self-induced intoxication and
criminal responsibility, see the report of the Victorian Law Reform Committee, above n 53, ch
6.
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automatism and the defences of provocation and diminished responsibility.
Provocation is recognised as a partial defence to murder under both the
Malaysian and Singaporean Pena Codes,>” while diminished responsibility is
so recognised only by the Singaporean Code.*® Accused persons who plead
automatism, provocation and, in certain cases, diminished responsi bility, have
incommon the fact that they suffered from defective self-control of their alleged
criminal conduct.

Part 1 of thisarticleincluded aquotation from Professor Coles, aforensic
psychologist, on the nature of automatistic states. Insofar as Coles suggests
that there are degrees of loss of self-control, his comment also provides
scientific support for the related defence of provocation. This defence only
operates where the loss of control islessthan complete. AsLord Diplock has
observed in the Privy Council case of Phillips v The Queen,*® there is an
‘intermediate stage between icy detachment and going berserk’ and it isonly
at this intermediate stage that the defence of provocation applies. Where the
loss of self-control is total, the proper pleais automatism, not provocation.®
Thisexplainsthedifferent outcomes of successfully pleading provocation and
automatism. With provocation, accused are not acquitted altogether because
they had ‘retained some control, albeit insufficient to resist the emotional
impul se [such that they] may still be blamed for not in fact resisting’ .5 Where
accused have gone berserk so as to lack control completely, they cannot be
blamed at all for not resisting. This describes an automatistic state which can
exist even where the accused may have been partialy conscious of what they
were doing. The descriptor ‘irresistible impulse’ accurately identifies the
essence of this state as an inability to contain one’s acts which may co-exist
with an ability to perform co-ordinated, goal-directed acts.®

57 Exception 1 to s 300 of both Penal Codes.

%8 Exception 7 to s 300 of the Singaporean Penal Code.

% [1969] 2 AC 130, 137.

& See the New South Wales Court of Criminal Appeal case of Rv Chhay (1994) 72A CrimR 1,
8 (Gleeson CJ) and the Queendand Court of Criminal Appeal case of Rv Milloy (1991) 54 A
Crim R 340, 342-343 (Thomas J).

61 Stephen Odgers, * Contemporary Provocation Law — |s Substantially Impaired Self-control
Enough? in Stanley Yeo (ed), Partial Excuses to Murder (1991) 101, 103.

62 See the Supreme Court of Canadacase of Rv Borg [1969] 4 CCC 262, 269-270 per Cartwright
CJC; and the Privy Council case of Attorney-General for the State of South Australia v Brown
[1960] AC 432, 449-450 (L ord Tucker).
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Regarding diminished responsibility, the wording of that defence in
Exception 7 to s 300 of the Singaporean Pena Code islacking in detail asto
what is meant by the term ‘abnormality of mind’ appearing in the provision.
Since the provision was derived from the Homicide Act 1957 (UK), the
Singaporean courts have closely followed English judicial rulings on
diminished responsibility. One of the most important of these decisionsisthe
English Court of Appeal caseof RvByrne(‘Byrne') whereLord Parker rectified
the absence of a statutory definition of ‘abnormality of mind’ by describing it
asfollows:

A state of mind so different from that of ordinary human beings
that areasonable manwould term it abnormal. It appearsto cover
the mind’s activitiesin all its aspects, not only the perception of
physical acts and matters, and the ability to form a rational
judgment as to whether an act is right or wrong, but aso the
ability to exercise will-power to control physical acts in
accordance with that rationa judgment.®

From this definition, it is evident that there are three broad manifestations of
an abnormality of mind. The first two manifestations may also satisfy the
defence of unsoundness of mind under s84 of the Penal Code or its counterpart
of insanity according to the M’ Naghten Rules found in English criminal law.
These are cognitive incapacities, and their degree of severity will dictate
whether the defence is unsoundness of mind or diminished responsibility. By
contrast, the third manifestation of an abnormality of mind in the Byrne
definition coversvalitional defects. Accused may have been ableto rationally
perceive their acts and to know that those acts were wrong or contrary to law,
but they lacked the capacity to control their actions in accordance with that
rational judgment. The difference between this form of volitional incapacity
and that of automatism is, once again, aquestion of degree of severity. Where
the incapacity was total, accused will have been in an automatistic state and,

8311960] 2 QB 396, 403. This definition has been approved in several Singaporean cases, for
example, Cheng SwveeHinv PP [1981] 1 MLJ 1, 3; Sek KimWah v PP [1988] 1 MLJ 348, 351,
and Chua Hwa Soon Jimmy v PP [1998] 2 SLR 22, 9-30. For a critique of the Singaporean
judicia application of Byrne, see Stanley Yeo, ‘Improving the determination of diminished
responsibility cases (1999) Sngapore Journal of Legal Sudies 47.
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based on our earlier discussion, will receive the special verdict on account of
insane automatism. Where the volitional incapacity was partial, the proper
defence would be diminished responsibility. This result fitswell with the part
of Exception 7 to s 300 which statesthat the abnormality of mind ‘ substantially
impaired’ an accused’s menta responsi bility, with substantial impairment being
judicially explained as being neither total nor minimal but somewhere in
between.®

Thisbrief comparison between automatism, provocati on and diminished
responsibility revealsa symmetry in the criminal law based on defective self-
control. A total loss of self-control will result in an acquittal of the offence
charged,® whereas a partial loss may result in the reduction on a charge of
murder to cul pable homicide not amounting to murder. Whether thisreduction
isdueto the defence of provocation or of diminished responsibility will depend
on the cause of loss of self-control, with the former defence premised on
provocative conduct, and thelatter on an abnormality of mind. More generally,
what this comparative exercise between the defences of automatism,
provocation and diminished responsibility doesisto re-affirm the proposition
that the concept of automatism is concerned with alack of control as opposed
to alack of consciousness.

6 THE ONUS OF PROVING AUTOMATISM

As noted above, in cases where the accused was suffering from sane
automatism, its effect would be to render his or her conduct a ‘non-act’ and
thereby negate the actus reus component of the offence. Since the prosecution
isrequiredto proveall the elementsof an offence, it bearsthe onusof disproving
beyond areasonabl e doubt that the accused was suffering from sane automatism
at thetime of the offence. However, in casesinvolving insane automatism, the
onus of proving that the accused had experienced automatism at the time of
the offence rests with her or him. Thisis because these cases will be covered

64 Chua Hwa Soon Jimmy [1998] 2 SLR 22, 33, following the English Court of Appeal case of
Rv Lloyd [1967] 1 QB 175, 178-179.

& Although an accused woul d, of course, receivethe special verdict if the automatistic condition
was the result of an unsound mind.

The Journal of the Malaysian Bar



(2004) XX X111 No 4 INSAF 27

by the defence of unsoundness of mind under s 84 of the Penal Code. Being a
true defence, the standard of proof that the accused has to discharge is on a
balance of probabilities.®®

The Malaysian High Court in Kenneth Fook endorsed the above
propositions when it said:
where the condition is a disease of the mind, it will fall within
the M’ Naghten Rules which is reflected in s 84 of the [Pendl]
Code. This section, read with s 105 [of the Evidence Act 1950]
will place the onus on the accused to establish the defence. ... If
the condition does not produce a disease of the mind, the onus
will be upon the prosecution to exclude the alleged incapacity.®’

It is worthwhile noting in passing that the onus of proving sane automatism
has been shifted to the accused in Canada as aresult of amajority decision of
the Canadian Supreme Court in Sone.®® Consequently, in that jurisdiction, an
accused bears the onus of proving the absence of voluntariness on a balance
of probabilities. This decision has been roundly criticized for reversing the
onus of proof.®® As the dissenting judges in Sone noted, in the interest of
preventing errorneous acquittal s, the majority had accepted that people should
be convicted even where there was a reasonabl e doubt asto whether they had
control over their actions.” Surely, thisistoo high a price to pay.

A similar attempt was made to reverse the onus of proving sane
automatism by some members of the High Court of Australiain the case of R
v Falconer (‘Falconer’).” However, a mgjority of the court rejected this
proposal and reaffirmed the status quo under Australian law which is shared
by Malaysian and Singaporean law. It is submitted that this is the correct

% See Jayasena v The Queen [1970] AC 618 interpreting s 105 of the Evidence Ordinance of
Ceylon whichisidentical to s 105 of the Evidence Acts of Malaysia and Singapore.

7[2002] 2 MLJ 563, 575-576 (Paul J).

6 (1999) 134 CCC (3d) 353.

 See Ron Delide, ‘ Sone: Judicial Activism Gone Awry to Presume Guilt’ (1999) 24 CR (5")
91, D Paciocco, ‘ Death by Sone-ing: The Demise of the Defence of Simple Automatism’ (1999)
26 CR (5") 273, 274-280.

0 Stone (1999) 134 CCC (3d) 353, 384, [49].

(1990) 171 CLR 30, 56-57 (Mason CJ, Brennan and McHugh JJ).
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position for the reasons given by the critics of the Canadian ruling in Sone.
Admittedly, however, there is the possibility of confusion created by the
differing onus and standards of proof depending on whether the evidenceraises
sane automatism or insane automatism.” Aware of this possibility, Toohey J
who was one of the mgjority judgesin Falconer, gave the following guidance:

The [trier of fact] should first ask itself whether the Crown has

disproved, beyond reasonabl e doubt, non-insane automatism (the

onus of proof in relation to that defence being on the Crown). If

the Crown hasfailed to do so, then the accused will be entitled to

an unqualified acquittal .

But if the Crown has disproved non-insane automatism, it may have done so,
not because the acts said to constitute the offence were voluntary, but because
they werethe involuntary product of an unsound mind. Thus, if the answer to
the first question isin the affirmative, the [trier of fact] should go onto ask a
second question, namely, whether the accused has proved, on the balance of
probabilities, insanity ... (the onus of proof in relation to that defence being
on theaccused ...). If the answer to that second question isin the affirmative,
the[trier of act] should acquit but with therider that the accused was of unsound
mind at the relevant time ... "

Malaysian and Singaporean trial judges should pay heed to this guidance
when presiding over a case which requires them to consider both sane and
Insane automatism.

7  GIVING CLEAR EXPRESSION TO AUTOMATISM IN THE PENAL
CODE

Our examination of the Penal Code has revealed a virtua non-recognition of

the concept of voluntariness and its subset of automatism. While various

suggestions have been made to read voluntarinesss and automatism into the

Code provisionswhere onewould most expect to find them, these suggestions

involve a fair measure of ingenuity by a judge who acknowledges the

2 An observation made by the minority judgesin Falconer (1990) 171 CLR 30, 48-49.
1bid 77.

The Journal of the Malaysian Bar



(2004) XX X111 No 4 INSAF 29

importance of the issue and is keen to resolve this defect in the Code. A far
better solution would be for Parliament to introduce legidlative amendments
to the Pena Codewhich expressly incorporatethe basic principleof the crimina
law that apersonisnot guilty of acrimeunlesshisor her conduct wasvoluntary.
Based on our discussion, the legidation would need to define an ‘act’ as
meaning willed conduct. It would a so need to add volitional incapacity to the
cognitive ones presently mentioned in the defence of unsoundness of mind
under s84, and of intoxication under s85. Finally, the provision on diminished
responsibility should be amended to expressy articulate the volitional and
cognitive defects of an ‘abnormality of mind’ rather than resorting to judicial
pronouncements, asis presently the case.

When undertaking this exercise, the Malaysian and Singaporean
legidators could usefully refer to the Queensland Criminal Code 1899. They
will find that the Code’sframer, Sir Samuel Griffiths, and his successors, fully
realised the importance of expressy embedding the concept of voluntariness
into the relevant Code provisions. These provisions are reproduced below
with those parts italicised which incorporate the concept of voluntariness.

First, the Queendand Criminal Code hasaspecific provision, s23, dealing
with an act or omission, the relevant part of which reads, ‘a person is not
criminally responsible for an act or omission that occurs independently of the
exercise of the person’swill’.

As for the defence of unsoundness of mind, the equivalent Queensland

Crimina Code provisoniss 27, the relevant part of which reads:
A personisnot criminally responsiblefor an act or omissioniif at
the time of doing the act or making the omission the personisin
such a state of mental disease or natural mental infirmity as to
deprive the person of capacity to understand what the person is
doing, or of capacity to control the person’sactions, or of capacity
to know that the person ought not to do the act or make the
omission.

Regarding the defence of intoxication, s 28 of the Queendand Criminal Code
expressly relies on the defence of insanity under s 27, thereby incorporating
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the volitional incapacity contained in the latter provision. The section reads:

(1) Theprovisionsof section 27 apply to the case of a person whose mindis
disordered by intoxication or stupefaction caused without intention on
his or her part by drugs or intoxicating liquor or by any other means.

(2) They do not apply to the case of a person who has, to any extent
intentionally caused himself or herself to becomeintoxicated or stupefied,
whether in order to afford excuse for the commission of an offence or not
and whether his or her mind is disordered by the intoxication alone or in
combination with some other agent.

(3) When an intention to cause a specific result is an element of an offence,
intoxication, whether complete or partial, and whether intentional or
unintentional, may be regarded for the purpose of ascertaining whether
such an intention in fact existed.

It is observed that the Queendland provision does not recognise a defence of
self-induced intoxication except under s 28(3). Since that sub-section has to
do with the mensrea, it need not concern us here athough it may be noted in
passing that s 28(3) takes the opposite position to s 86(2)™ of the Penal Code.
Asindicated earlier in Part 4, whether or not the Malaysian and Singaporean
legislatures should adopt the stance taken by the Queensland Code concerning
self-induced intoxication resulting in automatism is outside the scope of this
article. The point made here is that the Penal Code provision on intoxication
needsto expressly declaretheeffect on criminal responsibility of intoxication-
induced automatism.

Asfor the defence of diminished responsibility, the Singapore legidlature
should follow the Queensland Criminal Code to incorporate the Byrne ruling
into the wording of Exception 7 to s 300 of the Penal Code. Section 304A of
the Queensland Code reads in part:

(1) When a person who unlawfully kills another under
circumstanceswhich, but for the provisionsof this section, would
constitute murder, is at the time of doing the act or making the
omission which causes death in such a state of abnormality of

" Reproduced in n 46 above.
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mind (whether arising from a condition of arrested or retarded
devel opment of mind or inherent causes or induced by disease or
injury) as substantially to impair the person’s capacity to
understand what the person is doing, or the person’s capacity to
control the person’s actions, or the person’s capacity to know
that the person ought not to do the act or make the omission, the
person is guilty of manslaughter only.

All told, the Queensland Criminal Code stands in stark contrast to the Penal
Code in expressly recognising the concepts of voluntariness and automatism.
In doing so, the Queend and Code achieves ahighly desirable symmetry among
its provisions which is not found in the Pena Code. More importantly, the
Queensland Code incorporates a fundamental principle of criminal
responsibility which is currently lacking in the Penal Code. Doubtless, the
framers of the Penal Code would be quick to rectify their oversight if they
were given the chanceto do so. Until these defectsarerectified by legidation,
the approaches suggested in this article warrant close judicial consideration.
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The Roleof Lawyersin Mediation:
What the FutureHolds

by
ChristinaSS Ooi*

Abstract

The role of lawyers in mediation has become increasingly
important as society views mediation as an effective
alternative dispute resolution mechanism to litigation. This
paper attempts to explore such a role in three phases of the
mediation process — the pre-mediation, during the mediation
meeting, and post-mediation. The second part of this paper
discusses the role of lawyers in the future of mediation — the
common pressures against lawyers proper involvement in
mediation, and what lies ahead, both on the international
front as well as the Malaysian position.

‘The true function of a lawyer is to
unite parties riven asunder.’
Mahatma Ghandi
‘A dispute is a problem to be solved, together,
rather than a combat to be won.’
Woodrow Wi Ison

Introduction

The fundamental role of alawyer at any time is that of a skilled adviser. In
fact, thelawyer isawell-informed champion of the client, advising onthelaw
and procedure, articulating the client’ sviewsto others, and aboveall, pursuing
the client’sbest interests at all times.

" LL.B Hons (London), CLP, BA Hons (UKM), MBA (UPM). The author, an Advocate &
Salicitor, High Court of Malaya, has since ceased practice, and is now the ASEAN/South Asia
Regional Procurement Manager with IBM Singapore Pte Ltd, based in Singapore.
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By and large, the typical lawyer probably givesvery little thought to the
nature of the dispute or conflict in his client’s case. Others are reluctant to
advise the clients to seek alternative dispute resolution (ADR) mechanisms
suchasmediation. Thisreluctance could stem fromtheir unwillingnessor inability
to appreciate the advantages of non-adversarial proceedings.

To paraphrase psychologist, Abraham Maslow, ‘if the primary tool you
have is a hammer, you tend to see every problem as a nail!” However, there
are some litigation lawyers who seeit astheir duty to seek an early resolution
of adispute outside of the court system, and to act in the best interests of their
clients. Therefore, it follows that thereisarole for lawyersin mediation.

In recent times, there has been much attention focussed on the role of
lawyers in the mediation process. Most lawyers are used to the requirements
of their role in litigation, but few have grasped the different, and subtler,
application of that rolein mediation.

Elements in Mediation

There arethree essential pre-requisites to understanding the importance of the
role of a mediator, and in evaluating the legal profession’s influence on the
mediation process.

Neutrality

The mediator is a neutra third party. He is neither a representative nor an
agent of the partiesin dispute, nor an advocate for their interests. The mediator
issimply a helper, i.e. acatayst to the negotiations between the parties. The
mediator exercises a wide array of inter-disciplinary skills involving
communicating, listening, observing, anayzing, questioning, drafting, problem-
defining and problem-solving. Hence, the mediator’s behaviour must beimpartial.

Individual responsibility

While the mediator must express neutral behaviour, the parties to the dispute
must express individual responsibility in a number of ways. One of the two
waysiswherethe partiesmust illustrate adecision to * stand up for themselves .
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Itisthemediator’sresponsibility to ensurethat each party standsup for himself
or herself.

The second way is where the parties take individual responsibility for
decisions in the mediation process. Any ultimate substantive decision or
agreement is the responsibility of the parties. The neutral mediator has no
power to impose a decision on the parties.

Mutual fairness

Thisisthethird essential prerequisite. The objective of the mediation process
isfor the parties to reach an agreement that they each believeis mutually fair.
The neutral mediator helps the parties reach this agreement but the parties
have the responsibility for agreeing to what isfair.

There are two factors which affect mutual fairness in the mediation
process. Firstly, mutual fairness demands that self-interests are not the only
foca point. The needs of the other parties in the dispute must be understood
and recognised. Fuller referred to this when he described the ‘ central quality
of mediation.’*

‘...its capacity to reorient the parties toward each other not by
imposing rules on them, but by helping them to achieveanew and
shared perception of their rel ationship, aperception that will redirect
their attitudes and dispositions toward one ancther.’

Secondly, mutual fairness allows the parties to evaluate and weigh societa
norms or vaues in reaching an agreement. Hence, mutua fairness may be
affected by theparties’ perceptions of how an agreement affects human values.
In evaluating societal norms and values, the parties decide what is mutually
fair. The neutral mediator does not impose his or her advice.

LL. Fuller, Mediation, Its Form and Functions, (1971) 44 S. Cal. L. Rev. 305. Thisisasimilar
concept to the problem solving approach to negotiation referred to in R. Fisher & W. Ury,
Gettingto Yes, (1981), and C. Menke -M eadow, Toward Another View of Legal Negotiation: The
Structure of Problem Solving, (1984) 31 U.C.L.A. L. Rev. 754.
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Extent of the Lawyer’s Role

A lawyer may beinvolved in mediation in avariety of ways. Hisrole does not
differ in either voluntary mediation or mandatory mediation. He may giveadvice
on the subject of engaging in mediation as amechanism to resolve the conflict
or dispute at hand, or he could be told by the client that the client desires to
mediate, or the lawyer could be the mediator himself. Thesewill be discussed
in greater lengthin turn.

Where the lawyer represents the client

Here the lawyer will be confronted with determining what hisrole will be. He
could advisetheclient before and/or after themediation, but not attend it himself,
or he could attend but not actively participate, or he could attend and actively
participate. These optionsaredistinct roleswhich require different skillsand a
full and comprehensive understanding of the dynamics of mediation.

In representing the client in mediation, the lawyer’s basic duty, to act in
the best interests of the client, does not change. However, the lawyer has to
understand that there are differences in the way this duty can be effectively
carried out.

Firstly, the lawyer must have regard to the fact that the client has chosen
to resolve the dispute in a consensual, that is, non-adjudicatory, manner. This
meansthat thelawyer needsto familiarise himself with the mediation process
and towork withinitsrulesand principles.

Secondly, the client has sel ected an approach which seemsto have moved
away from the adversaria modeof practice. Thirdly, thelawyer can still achieve
results for the client in away which does not necessarily mean defeating the
other party, but by seeking solutionswhich are beneficia toal parties, asfar as
possible,

Themain challenge facing thelawyer ishow hislegal adviceto theclient
fits and interplays into the mediation process. Hence, the role of the lawyer
can best be appreciated in three phases of the mediation process, namely:

1. Phase One: Pre-Mediation;
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2. Phase Two: During Mediation; and
3. Phase Three: Post-Mediation.

1. Phase One: Pre-Mediation

It is here that the lawyer must first take into consideration with the client in
selecting the mediation forum and the mediator, agreeing on the rules and
proceduresfor the mediation and preparing for the mediation, including dealing
with the documentation and preliminary exchange of information so that the
dispute can be most effectively and appropriately addressed from thefollowing

aspects:

I's the dispute suitable for mediation?

The first part of the lawyer’s role is to ascertain which ADR mechanism is
most appropriate for the dispute, that is, ‘to fit the forumto thefuss' asquoted
by Professor Maurice Rosenberg?. Every case should be viewed on its own
merits, and the ultimate decision should be based on a spectrum of ADR
mechanisms available, rather than asimple decision of whether it ismediation
or litigation.

Thelawyer should be mindful of thetrap of expecting amediationto cure
abad case on the merits.® Educating the client about the processisan important
phasein the preparation for mediation. The lawyer isalso required to explain
thefundamental characteristics of mediation, for example, its*without prejudice
nature.

At the same time, the lawyer should also warn that each party will know
more about each other’s interests, aims and motivations as a result of the
mediation. Inthe early stages of mediation, parties should be encouraged to be
flexible about their expectations of the terms of the settlement.

In essence, therole of thelawyer hereisto remind the client that successful
mediations are the product of a compromised solution, and to encourage the

2Goldberg, S, F. Sander and N. Rogers, Dispute Resolution, Negotiation, Mediation and Other
Processes (2™ ed., Little Brown & Company, Boston, 1992), at p 435.
3 D Golann, Seminar Notes: Lawyer’s Role in Mediation, CEDR, May 2000.
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client to have an open mind when submitting to mediation. Thereisno ability to
mediate in good faith unless the client is willing to compromise. Hence the
attitude of the partiesisthe overriding factor to determine whether amatter is
suitablefor mediation.

I's the timing good for mediation?

Generally speaking, adisputewhich has been referred to mediation at an early
stage stands a better chance of being resolved. If the parties wait for too long
before they decide to mediate, they may not be abl e to settle due to the amount
of acrimony which has been generated, and the costs which have beenincurred.
On the other hand, opting for mediation at an early stage may have its
drawbacks. The parties may need a cooling-off period before they decide that
they are ready for mediation.

Hence, the lawyer must be able to assess the situation and, thereafter, to
advisehisclient accordingly.

What kind of mediation is required?

The lawyer must advise the client on the many types of mediation available,
and which of these types are suitable for the dispute at hand. It isaquestion of
whether to usefacilitative mediation - where the mediator triesto facilitatethe
settlement based on the parties interests and needs rather than their rights,
and will not express any views as to the merits of the issues but to leave it to
the parties to obtain these views from the parties’ respective advisers; or to
use evaluation mediation - where the mediator provides formal evaluation to
both or al of the parties, or an informal evaluation to either, both or all of the
parties; or to use therapeutic mediation if the case involvesfamily disputes. It
is also important to consider whether the mediator will be willing to consider
making settlement recommendations.

Does the mediator need to be an expert?

It is important to have a mediator who is an expert in the mediation process.
However, if there is a choice to be made between process expertise and
expertise in the subject matter of the dispute, then the process expertise will
prevail. Based on the lawyer’s advice, it isalso possible to engage a mediator
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who has expertise in the subject matter of the dispute as well as process
expertise, if evaluation mediation is preferred by the client. Further, the client
has to be made aware by the lawyer that mediation process expertise in one
field may not necessarily indicate expertisein another field.

Whether a preliminary meeting is held
In some situationswhere the mediator may hold apreliminary meeting with the
lawyer, the lawyer plays akey role at this stage.

Firstly, such ameeting allowsthelawyer toform apreliminary view about
appointing the mediator to deal with the case, if thisdecision has not yet been
made by theclient. Secondly, the lawyer could take this opportunity to discuss
and agree with the mediator the procedural aspects such as preparing and
submitting the parties’ statements and bundle of documents, and the mediation
schedule.

Thirdly, if the case concernscommercial or civil issues, thelawyer will be
ableto obtain abrief outline of the kind and length of the presentation expected
of him. He would be able to make preparations ahead of time. Lastly, the
lawyer could advise the mediator on the preliminary sense of the issues in
guestion and to outline any relevant personal or business considerations.

According to Michael Noone,* at the outset, the lawyer’s role is a
consultative onewhichisquite different from the combativerolein adversaria
proceedings. It is always the parties who control the content and occupy the
spotlight at the centre of the mediation stage where the parties become the
primary negotiatorsin mediation. Essentially, before mediation, therole of the
lawyer involvesthefollowing tasks, namely:

a. Tothoroughly prepareto beagood lega consultant at the mediation. This
involves knowing the client’s case as well as it would be known for a
courtroom trial, includes working out a tentative settlement range and
gathering any detailed information about the case and about costs which
may need to be consulted upon in working out an agreement.

*Noone, Michael, Mediation, Cavendish Publishing, London, 1996.
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2.

To advise the client comprehensively about how mediation worksand to
encourage the client to fully participate in the process. This includes
planning how to best prepare by discussing redistic alternative negotiating
strategies, which the client may or may not decide to adopt.

To discuss with the client what aspects of the case should or should not
be disclosed to the other side and to the mediator in private session. The
client should be made aware that the chances for a successful mediation
areoptimised if heisfrank in private session with the mediator, and does
not withhold any important information. The lawyer also bears the
responsibility to explain to hisclient thelegal limits of confidentiaity in
mediation.

Phase Two: During Mediation

It isin this phase that we see lawyers and mediators play very different, yet
complementary, roles in the mediation process. The mediator facilitates
negotiationswhilethelawyer offers specific lega advice and counsel. Generaly,
during the mediation meeting, therole of thelawyer would cover thefollowing

areas, namely:

a. To alow the mediator to conduct the process and to provide support to
the mediator where appropriate.

b. Toacknowledgethevalidity of the other party’sreal needsin settlement.

c. Topermit and encourage the client to participate fully and directly in the
process.

d. Tofocustheclient uponthefuture, rather than upon the past, and on their
real personal and commercial interests, as opposed to their legal rights.

e. Toassist theclient to communicate accurately and comprehensively and
to negotiate constructively and productively.

f.  To participate in the generation of new ideas and options for settlement,
giving ongoing redistic predictionsabout likely outcomesin court or other
non-mediation processes and their relative advantage or disadvantages.

g. Toassist withthedrafting of thetermsof settlement, and the formalisation

of the mediation in appropriate ways.
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Specifically, the role of the lawyer can best be seen in each of the following
aspects during the mediation meeting.

Presentation of the case

It is a safe assumption that, where the client is represented by a lawyer, the
task of presentation of the case usualy fallsto the lawyer, though this practice
is not highly encouraged as parties are empowered to present their original
versions of the dispute. If at all, the lawyer is required to present the case, he
must focus his presentation to the other party or parties, and not to the mediator,
whoisaneutral inthe mediation meeting. Thisisquite unlike the adjudicatory
processwherethelawyer would aim his presentation to the judge or adjudicator
who has the power of making decisions.

Thisshiftinapproach, from an adjudicatory process, meansthat thelawyer,
while addressing the mediator, will have a more complex agenda. He must
present the argument in such away that it is persuasive but not aggressively
contentious. The aim is not only to persuade the mediator of the rightness of
the case, but also to raise sufficient doubts in the mind of the other party to
create aclimate for negotiationsin which the other party will consider making
reasonable concessions.

In short, the approach used by the lawyer to the presentations should be
to concentrate on the mainissuesand not to diffuse energy, timeor attentionin
dealing with peripheral issues or technical procedura points, which can be
reserved if considered appropriate.

Negotiating and communicating

A key element in successful negotiation is for the lawyer to have an
understanding of, and respect for, the client’s position, concerns and interests,
and for the client to trust the lawyer sufficiently. The lawyer will need to be
fully prepared for themediation by anaysing the case, understanding itsstrengths
and weaknesses, and expressing afrank and honest opinion to the client.

What isimportant isfor the lawyer to be ableto identify the client’saims
and concerns, and try to achieve the best realistic results from the mediation
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meeting. What is equally important is for the lawyer to understand the other

party’s interests and issues. Fisher and Ury® offer two suggestions:

(1) Ask why. The lawyer has to put himself in the other party’s shoes and
ask why he or shewould betaking aparticul ar negotiating position. What
could be the desires, concerns, fears, hopes behind it?

(2) Ask why not. Again, the lawyer has to put himself in the other party’s
shoes and ask why he or she has not embraced his client’s negotiating
position. What desires, concerns, fears, hopesare precluding it? Are they
legitimate? If not, what can the lawyer do or say to help the other party
see that they are not legitimate? If they are legitimate, what can the
lawyer advise hisclient to modify the negotiating position so that the other
party’s needs and interests can be better satisfied?

During negotiation, the lawyer should not bargain on the basis of * bottom lines
or ‘final offers’. Such positional bargaining does not necessarily produce the
best results as sometimes it may bedifficult to move away from such positions
taken. Instead, parties may prefer to engage in principled negotiation which
aimsfor afar outcome using objective criteria.®

Hence, the lawyer, as negotiator, islikely to have anegotiation strategy.
Thelawyer will know what the client’sexpectations are, what the other party’s
expectations are likely to be, how the next move may be envisaged, at what
point the discussions should be called off, and generally, at what pace, and in
what direction, the negotiation should move.

Thelawyer should be aware of the problem-solving approach and should
bewilling to consider constructively, with the client, any approachesthat would
enable all parties to gain an advantage from a suggested outcome. When
considering making settlement proposals, the lawyer and the client should
examine these from the vantage point of all parties, and not just their own. A
constructive and creative approach does not need to be at the expense of the
client’sbest interests, and a problem-solving method can be mutually beneficial.

5 Ed, Fisher, Ury & Patton, Getting to Yes. Negotiating Agreement Without Giving In, 1981.
5 lbid.
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The lawyer and the client should test the workability of the suggested
optionsby engagingin ng the Best Alternative to a Negotiated Agreement
(BATNA) or the Worst Alternative to a Negotiated Settlement (WATNA) or
the Most Likely Alternative to a Negotiated Agreement (MLATNA).’

Thelawyer should advisetheclient’saternativesinsofar astheir BATNAS,
WATNAs and MLATNA s should the mediation be called off or discontinued.
In the event that the mediation is terminated, the lawyer should advise the
client thelikely outcome of adjudication. If the assessment pointsto afavourable
outcome in adjudication, then the lawyer would advise the client to terminate
mediation and abandon the negotiation process.

Lawyer’s role in family mediation

Infamily mediation, after the lawyer hasgiven preliminary adviceto theclient,
and the client has gone off to family mediation, thereislikely to be aperiod of
silence while the mediation takes place. Family mediation takes placewiththe
couple directly, and the lawyer does not have a participatory role during this
phase.

In the early days of mediation, it was unclear what the lawyer’s role
might be while the client was engaged in mediation. The lawyer needs to
understand that family mediation involvesan € ement of persona empowerment
of the parties by working with themindividually and without constant recourse
to their professional advisers.

On the other hand, the client may not be choosing mediation in order to
empower themselves, but rather to achieve the resolution of their issuesin a
fair, effective and expeditiousway. The client may still wish to be supported by
the lawyer through the process. In this case, the lawyer has a duty to support
the client in achieving this, and should be available to advise and support the
client through the mediation process.

Some mediators may recommend to the parties that both should get
independent legal advice at certain points during the process, especialy on

ibid.
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important points such asageneral indication of the position before embarking
on mediation, and to consider whether mediation is appropriate.

The lawyer may be invited to attend mediation meetings though thisis
unusual and generally occursonly in animpasse between the parties, or where
the lawyer has advised at the end of a mediation, which proposed terms are
unacceptable. In such an event, the lawyer should check with the mediator as
to what is expected of him at the mediation meeting. A short, non-contentious
presentation might be required, or the lawyer might be invited to support the
client without having adominant role.

3. Phase Three: Post-Mediation

At the end of the mediation meeting, if total or partial resolution is achieved,
therole of the lawyer isto ensure that some record of thetermswill haveto be
prepared, that is, finalising and formalising any settlement arrived at. Thisis
the Mediation / Settlement Agreement which the lawyer must draft with care
and precision to ensure that there will be no misunderstanding amongst the
parties as to the terms of the settlement.

The lawyer has the responsibility to reassure the client who has second
thoughts, advising them of the options in dealing with problems in the
implementation of the agreement, including through areturn to mediation. The
client must also be assured that confidentiality of the mediation meeting is
maintained at all times.

In summary, thelawyer playsanintegral rolein mediation. The lawyer is
central in deciding the strategy and tactics for mediation. The lawyer eases
communication between both the client and the mediator, and the client and the
other party. This communication works both ways in that the lawyer helpsto
support theclient and interpret the caseto the other party, aswell astointerpret
the mediator’s comments and questions to the client.

Lastly, thelawyer will beimportant in dealing with legal and procedural
issues, including in drawing up the Mediation / Settlement Agreement.
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Lawyer’s role in family mediation

One of the principlesof family mediationisthat partieswill havethe opportunity
before finalising any Mediation Agreement to obtain independent advice from
their respective lawyers about the acceptability of the proposed terms. Where
thelawyer has been involved in the mediation from an early stage, the proposed
terms should not be asurprise, and the lawyer should be able to advise on them
without difficulty.

On the other hand, itismoredifficult for alawyer who hashad little or no
rolein advising theclient during the mediation, to endorse the settlement terms.
This can be seen from two aspects.

Firstly, the lawyer has not had the benefit of working through the process
and understanding the reasons for the terms having been arrived at. Secondly,
the lawyer has the legal responsibility for the terms, and may be liable in
negligenceif he allowsthe client to enter into asettlement on disadvantageous
terms.

In essence, the whole point of deferring the finalisation of these
agreements, to allow parties to seek independent advice, is to give them a
genuine opportunity to review their proposals. Having the lawyer vet through
the proposed termsis the safeguard built into the family mediation process.

Hence, the lawyer should not shy away from challenging terms when
they are inappropriate. Equally, the lawyer should support the client who has
gone through an arduous process and who has arrived at the accepted terms.

Where the lawyer is the mediator

Thelawyer may find himself functioning asthemediator himself. ‘ If heactsas
aformal mediator in a dispute not involving present or past clients, there are
few professional problems. Heisrequired to clearly differentiate hisroleasa
lawyer from that of a mediator.’® Asamediator, heisnot to give legal advice.
As long as the roles are kept separate, the lawyer may act as a mediator.

8 Pirie A.J,, “The Lawyer as Mediator: Professiona Responsibility Problems or Profession
Problems?’ (1985) 63 Canadian Bar Review 378.
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However, thelawyer may find himself in adifficult situation where he seeksto
mediate in adispute which involves one of hisclients. Theissue of ethicsthen
arises.

The issue of ethics

There arenumerous bodiesandinstitutionsin the legal profession which provide
for rules and guidelines on lawyer mediators in the United States of America
and Canada. From theethical point of view, therewould be grave consequences
for the mediation processif thereisan ethical rule that absolutely restricts the
lawyer from practising mediation. However, it can be seen that such absolute
restrictions on the lawyer acting as the mediator is a major theme of many
rules of professional conduct.

Major devel opments can be seen in development of the American Bar
Association (ABA) Mode Rulesof Professional Conduct (Kutak Commission)®
where Rule 2.2 permitsthe lawyer to act asintermediary between clientswith
imposed conditions, namely:

(1) the lawyer explains the advantages and risks associated with common
representation and obtains each client’s consent to the common
representation;

(2) thelawyer reasonably believes that the matter can be resolved on terms
compatiblewiththe clients' best interests, that each client will be ableto
make adequately informed decisions in the matter and that there islittle
risk of material prejudice to interests of any of the clients if the
contemplated resolution is unsuccessful; and

(3) the lawyer reasonably believes that the common representation can be
undertaken impartially and without improper effect on other responsbilities
the lawyer has to any of the clients.

The lawyer must withdraw as intermediary if any of these conditions is not
satisfied or if any client requests so. On withdrawal, the lawyer is prohibited
from representing any of the clients unlessit is clearly compatible with the
lawyer’sresponsibilitiesto the other client.

9 Unlike the 1969 Code, the new Model Rules of Professona Conduct provide much more
specific regulation of the lawyer as mediator. The 1969 Code (EC 5-20) specifically addressed
the issue of lawyers as mediators.
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The 1981 opinion of the New York City Bar Association Committee on
Professional and Judicial Ethics® absolutely restricted the lawyer from acting
as the mediator when the lawyer was asked to exercise ‘professiona legal
judgment.” The Committee stated:

‘...in some circumstances, the complex and conflicting interests
involved inaparticular matrimonial dispute, thedifficult lega issues
involved, thesubtle legal ramifications of particular
resolutions...makeit virtually impossibleto achieveajust result.’

In addition, the Standards of Practicefor Lawyer-Mediatorsin Family Disputes,

the Family Law Section of the ABA adopted six standards of practice for

family mediatorsthat were approved by theABA in 1984, These six standards

areasfollows:

1. Themediator hasaduty to define and describe the process of mediation
and its cost before the parties reach an agreement to mediate.

2. Themediator shall not voluntarily discloseinformation obtained through

the mediation process without the prior consent of both participants.

The mediator has a duty to beimpartial.

4. The mediator has a duty to assure that the mediation participants make
decisions based upon sufficient information and knowledge.

5.  The mediator has a duty to suspend or terminate mediation whenever
continuation of the process would harm one or more of the participants.

6. The mediator has a continuing duty to advise each of the mediation
participants to obtain legal review prior to reaching any agreement.

w

Yet another major source of rules used to regulate the lawyer as the
mediator arethe Association of Family and Conciliation CourtsM odel Standards
for Practice: Family and Divorce Mediation'?.

These Modd Standards, ‘ intended to assist and guide public and private,

10 Opinion No. 80-23 (1981), 7 Family Law Report 3097.

1 ABA Standards of Practice for Lawyer Mediatorsin Family Disputes, adopted by the House
of Delegates of the American Bar Association, August 1984, and printed in American Bar
Association, Summary of the Actions of the House of Delegates, Report of Sections 22-23.

2 Denver, Colorado, May 22-23, 1984. The Standards approved at the symposium were
adopted by the A.F.C.C. at its mid-winter meeting in December 1984.
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voluntary and mandatory mediation’,** are made up of thirteen guidelinesdealing
with initiating the process, impartiaity and neutrality of the mediator, costsand
fees, confidentiality and exchange of information, full disclosure of information,
self determination, professional advice matters, theparties’ ability to negotiate,
concluding the mediation, training and education, advertising, relationship with
other professiona and the advancement of mediation.

Of key importanceto the lawyer-mediator are the standards dealing with
impartiality and independent legal advice. Firstly, the Model Standardsrequire
thelawyer-mediator to maintain impartiality towardsall participants. However,
the standards state that ‘a mediator’s actual or perceived impartiality may be
compromised by socia or professional relationshipswith one of the participants
a any point intime.’

Therefore, the standards provide two rules to deal with past and future
relationships. Thefirst rulestatesthat * the mediator shall not proceed if previous
legal or counselling services have been provided to one of participants’, and
the second rule states that ‘ the mediator should be aware that post-mediation
professional or social relationships may compromise the mediators continued
availability as a neutral third party.’*® Here, it would be read that the second
rule seemsto strongly discourage future rel ationshipswith the partiesinvolved
inthe mediation.

On professional advice, the Model Standards make a clear distinction
between independent expert advice and independent legal advice. While the
mediator is required to ‘encourage and assist the participants to obtain
independent expert information and advice when such information isneeded’ %6,
aseparate provision is created for independent legal advice.

The Florida opinion also states that the guidelines provided by the ABA
and many state bars indicate that it is permissible for a lawyer to act as a

13 Preamble to the Model Standards.
“Rulell, B (2).

15 Rulell, B (1)(2).

B RuleVIl,A.

YRuleVll,C.
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divorce mediator, including preparation of a settlement agreement reflecting
the decisions made by the partiesduring mediation, if he adheresto thefollowing
precautions and standards:

1. Before undertaking mediation the lawyer must conduct an orientation
session to explain the mediation process. He must explain the limitations
of hisrole as amediator, specificaly that he does not represent either of
the partiesand will not be ableto represent either of themin obtaining the
dissolution of marriage or in any matter rel ated to the mediation. He should
explaintherisks of proceeding without legal counsel. The mediator should
explain that because he is not representing the parties, the lawyer-client
privilegemay not apply to communications between the partiesand himself.
The lawyer should proceed with the mediation only if heis satisfied that
the parties understand the nature and risks of mediation and the significance
of the fact that he represents neither party.

2.  Thelawyer must not undertake or continue mediation unless heis satisfied
that he can beimpartia. Thus, thelawyer should not undertake mediation
if he previoudly provided legal representation to the parties.

3. Thelawyer should not mediateif theissues aretoo complex and difficult
for the partiesto resol ve prudently without independent legal counse.

4. Thelawyer should explain thefees payable, which should not be contingent
on the outcome of mediation.

5. Thelawyer may definethelegal issuesand advisethe partieson thelega
consequences of various courses of action, but only in the presence of
both parties.

6. Thelawyer may prepare a settlement agreement provided the parties are
advised to consult independent counsel beforesigning it.

The Oregon Supreme Court amended its Code of Professiona Responsibility
in 1986 to provide asfollowsunder DR 5-106: Mediation:
A. A lawyer may act asamediator for multiple parties in any matter if:
1. Thelawyer clearly informsthe parties of the lawyer’srole and they
consent to this arrangement; and
2. Thelawyer givesadviceto aparty only inthe presence of al parties
in the matter.
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B. A lawyer serving as a mediator may draft a settlement agreement but
must advise and encourage the parties to seek independent legal advice
before executing it.

C. A lawyer serving as a mediator may not act on behaf of any party in
court nor represent one party against the other in any related legal
proceeding.

D. Alawyer shal withdraw asmediator if any of the parties so request, or if
any of the conditionsstated in DR 5-106(A) are no longer satisfied. Upon
withdrawal, the lawyer shall not continue to act on behalf of any of the
parties in the matter that was the subject of the mediation.

In 1991 the Oregon Bar Association i ssued an opinion regarding ethical problems
presented if a lawyer and psychologist form a domestic relations mediation
service. According to the Oregon opinion (Formal Opinion 1991-101), alawyer
who acts as a mediator under DR 5-106 does not represent any of the parties.

However, the mediator may be engaged in the practice of law if any part
of the serviceinvolves'the application of ageneral body of legal knowledgeto
the problem of aspecific entity or individual.” The opinion statesthat the drafting
of the settlement agreement constitutes the practice of law. Thus, if the
mediators gives lega advice or drafts the agreement, a partnership or fee-
splitting arrangement with the psychol ogi st would be prohibited by the ethics
code.

Outside of the United States of America, the Conduct Code in Mediation
of the Ontario Association for Family Mediation was responsiblefor preparing
adraft conduct code for family mediatorsin 1984.28 Asthefirst of itskind in
Canada, the Code is the legal profession’s regulation of the lawyer as the
mediator.

Of special interest are two relevant rules. The first rule which ensures
impartiality prohibitsamediator from undertaking mediation ‘if themediator is
a lawyer who has represented one of the parties beforehand.’*® The second

18 Published in 1984, 2 O.A.F.M. Newsletter.
¥ Rule5 (c).
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rule which deals with independent legal advice imposes clear requirements.
Themediator must adviseclients* of theavailability of independent legal advice
for each spouse’ and ‘the advisability of obtaining it from the outset of the
mediation’ .

In British Columbia, the British ColumbiaFamily Law Mediation Ruling?
comprises four key components, of which two are of relevance here, i.e.
Disqualificationsand Mediator’sDulties.

Theruling on Disqualifications prohibits alawyer from acting asafamily
law mediator if the lawyer, or a partner, associate or employee of the lawyer,
has represented either party in relation to their matrimonial affairs, or in any
matter which may reasonably be expected to become an issue in the mediation.

The ruling on Mediator’s Duties, on the other hand, requires that the
lawyer who acts as afamily law mediator must ensure that * he or she actively
encourages each spouse to obtain independent legal advice before executing’
any agreement reached by the parties.

The Malaysian position
The Malaysian Mediation Centre (MMC) Code of Conduct? has a specific
provision on Impartiality where the mediator isrequired to be:
‘...impartia and fair to the parties, and be seen to be so0. Following
from this, he will disclose information which may lead to the
iImpression that he may not beimpartial or fair, including that:
(a) he has acted in any capacity for any of the parties;
(b) he has a financial interest (direct or indirect) in any of the
parties or the outcome of the mediation; or
(c) he has any confidential information about the parties or the
dispute under mediation derived from sources outside the
mediation.

D Rule8.
2L The Professiona Standards Committee of the Law Society of British Columbiarecommended
adraft ruling on Family Mediation was added to the Professional Conduct Handbook and was
subsequently approved, with revisions, by the Benchers of the Law Society on July 29, 1984.
ZRule2.
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Further, under the MM C Mediation Rules, the mediator is required to
abide by the terms of the Mediation Agreement and the Code of Conduct®.
Neither the mediator nor any member of hisfirm or company should act for
any of the partiesin connection with the subject matter of the mediation.”® The
Rule goes further to state that the mediator and the MMC are not agents of,
nor acting in any capacity for, any of the parties. The mediator isnot an agent
of the MMC.

Rule 6 of the same deals with Disqualification of the mediator where a
person who has any financial or personal interest intheresult of the mediation
will be disgualified, except where the parties have given their written consent.

Advantages and disadvantages of a lawyer-mediator

In recent times, the arrangement of alawyer-mediator seemsto offer the best
possibilities for the appropriate use of the law and lawyersin mediation. The
lawyer-mediator, who is an expert on law, can attempt to provide impartial
legal information while making clear the risks to the client in his doing so,
besides helping the parties free themselves from the influence of the legal
norms so that they can reach for a solution which is appropriate to them.

Further, thelawyer-mediator can offer avariety of businessarrangements
in order to meet the objectives of the parties. Such options could become part
of the decision process, and the legally trained mediator, who is present at all
the sessionsand who isthoroughly familiar with the various needs of the parties,
can propose aternatives which could be tuned to such needs.

In addition, the lawyer-mediator can identify the myriad legal issues that
must be addressed in the final agreement, and press the parties to reach
decisions. He could incorporate the results in a draft final agreement. Based
on the lawyer-mediator’s skill in identifying issues and preparing documents,
the draft final agreement would be less vulnerable to interference by outside
lawyers than if it were drafted by a non-lawyer-mediator.

Z Rule5.3.
2 Malaysian Mediation Centre Code of Conduct.
% Rule 5.4, Malaysian Mediation Centre Mediation Rules.
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Common mistakes made by lawyer-mediators

It is also important for lawyers to avoid certain pitfalls or making common
mistakes when carrying out thisrole.?® Such mistakes can be seen in situations
where the lawyer failsto communicate that heiswilling, ready and ableto go
totrial if necessary; or where he makesaggressive ‘ opening statements’ which
would only be detrimental to the client’sreadinessto bargain in good faith; or
where he advises mediation to take place too early, or too late, in the case; or
where he fails to adequately prepare the case, as he ought not underestimate
the ground work necessary for a mediation to be successful; or even where he
failsto adequately prepare the client asto the general nature of the mediation
process, aswell asitsbenefits before the mediation, of thelawyer’sevauation
of the case..

The Future of Mediation

Intoday’senvironment, most lawyers neither understand nor perform mediation
to a great extent, nor do they seem to have a keen interest in this area. To a
great extent, lawyers are bound by the ‘lawyer’s philosophical map’ 2’ where
the lawyer makes two wrong assumptions, namely, that all disputants are
adversaries. where one party wins, the other party must lose; and that disputes
must be resolved by athird party through an application of somegenerd principle
of law.

These two assumptionsaretotal opposites of what mediationisall about.
It is unfortunate that lawyers use this ‘map’ to navigate themselves in their
journey through the world of thelegal profession.

It is certainly undeniable that the legal education process and content
today have, to a great extent, moulded the mindsets and souls of lawyers to
practisethe adversarial system of Act-oriented rules. Inshort, our legal education
hasinstitutionalised and instilled this' battle of wits' mentality amongst lawyers.

Based on all that has been discussed above, there is agreat need for the

%Spier R.G, “The Ten Biggest Mistakes Lawyers Make in Mediation,” October 2000.
ZRiskin, L.L., “Mediation and Lawyers’ (1982) 43 Ohio Sate Law Journal 29, at p 43.
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role of lawyers in mediation to be enhanced for the future of mediation. The
challengefacing thelegal profession today isto continueto promote mediation
as an ADR mechanism and to deliver the highest standard of servicein this
area. Itisnot only for the benefit of the client, but al so to enhancethe reputation
of the lawyer as dispute resolversin today’s society.

Inanutshell, | am of the opinion that thischallenge could well be overcome
if two key areas are addressed, namely, the attitudes and mindsets of lawyers
today, and the extent of their involvement in the processes of mediation. Let
me elaborate further on both these pointsin turn.

In re-moulding the attitudes and mindsets of lawyersto view mediationin
a positive light, the key lies in mediation education. It is a fact that lawyers
have never been educated in mediation nor trained in mediation skillsin law
school. Until today, they have had little or no opportunity to do so.

Thesituationin Americaisstarting toimprove. There have been mediation
workshops and programmes which offer training to lawyers such as by the
Family Mediation Association’s five-day program around the US?, and the
Centrefor the Devel opment of Mediation in Law? which organisesworkshops
designed primarily for lawyers.

There have a so been increasing efforts at hei ghtening awareness of non-
adversarial perspectivesof thelaw inthelegal curriculaof Harvard Law School
under the Harvard Law School’s Fellowship in Law and Humanities Program®
and at Columbia Law School where human dimensions such as interviewing
and counselling, human relationstraini ng, planning and negotiation have been
taught alongside the more traditional law subjects.

But what is the position in Malaysia? The Bar Council of Maaysia has

% The Academy of Family Mediation, Divorce Mediation: A Five Day Introductory Training
Program, February 11-15, 1982.

2 Centre for the Devel opment of Mediation in Law, The Practice of Mediation, A Workshop for
Lawyers and Other Professionals, August 19-23, 1981.

% Kirshen, “Humanization of Lawyersat Harvard” (1975) 61 American Bar Association Journal
223.
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taken the positive step of encouraging mediation asanA DR mechanism between
parties, e.g. by setting up an ADR Sub-Committee entrusted with the task of
training members of thelegal profession to be mediators. Suchtrainingincludes
courses in mediation conducted by experienced foreign and local mediators.

Additionaly, the Bar Council hasalso set up the MalaysiaMediation Centre
(MMC) in Kuala Lumpur and Penang. The MMC is a body established with
the objective of promoting mediation as a means of ADR, and to provide a
proper avenue for successful dispute resol utions. These Centres operate under
a set of Mediation Rules and Code of Conduct formulated for a variety of
matters relating to mediation, including the cost of such mediation process.

TheMMC aso hastheresponsibility to provide mediation workshopsand
training programmesfor lawyersin the practice of mediation. In the construction
industry, for instance, at least two training courses for mediators have been
conducted in association with The Accord Group and LEADR (Lawyers
Engaged in Alternative Dispute Resol ution) which are mediation groupsfrom
Australia

It is not known whether such workshops and programs have been
structured on a regular basis, or to what extent have these programs been
successful with Malaysianlawyers. Judging from thelow popularity of mediation
practice amongst these lawyers, it is safe to submit that the success rate has
not been significant, or encouraging, to say the least.

The crux of such workshops and programs is whether they have been
instrumenta ininfluencing our lawyers' attitudes and mindsetsto be open about
mediation. My view isthat alot realy depends on the lawyers personalities®
(where Redmount’ s categori zation of the ‘ emphatic, conciliatory’ personality
tendstowardsmediation), and their initial exposuretolegal educationandtraining.

Therefore, itisrecommended medi ation be made an optiona / acompulsory

31 Redmount R., “ Attorney Personalities and Some Psychol ogical Aspectsof Legal Consultation”
(1961) 109 U. PA. L. Review 972, 974 where the other two personalities, “zea ous, aggressive’
and “coping, competitive” do not tend towards mediation.
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subject in the legal education curriculum for all undergraduate law students
before they embark into the world of the legal profession, as well as to
postgraduate |l aw studentsintheir continuing legal education. Such acurriculum
should be governed, and strongly supported, by the Bar Council aswell ashby
the respective Law Facultiesin our institutes of higher learning. It isindeed a
warm and encouraging welcome to have Mediation Skill Workshops
incorporated in the post-graduate law programsin higher institutes of learning
such as University Maaya.®

But then again, even if this is gtrictly practised, the role of the MMC
remains crucial insofar asto how mediation can be promoted. Needlessto say,
the true and correct messages about mediation must be communicated
effectively to lawyers — that mediation is not an aternative to speed up the
litigation processin the backlog of court cases, nor should mediation be seenin
thelight of being the solution to cases which command low legal fees!

Besides the MMC, there are other professiona bodies which have aso
started to take alead in this regard. Amongst those include The Institute for
the Study and Development of Legal Systems (ISDLS) where the MMC and
ISDL S delegates plan to discuss the feasibility of incorporating court-guided
mediation into the pre-trial process. A mediation seminar has been planned for
2004.3

At least four other industries have formed their respective mediation
committees and bureaus to assist consumer disputes or complaints against its
member companies. They are currently the General Insurance Association of
Maaysa(Persatuan InsuranAm Maaysiaor PIAM) ComplaintsAction Bureau
& Insurance Mediation Bureau®*t, the Malaysian Institute of Architects
(Pertubuhan Akitek Malaysiaor PAM) Arbitration & Mediation Bureau®, the
Malaysia Banking Mediation Bureau under the ASEAN BankersA ssociation®®

%2 The Master of Laws programme offers “ Alternative Dispute Resolution” as a subject where
the Mediation Skill Workshops are planned to be conducted by mediation practitionersfrom the
Malaysia Mediation Centre.

3 See website http://www.isdls.org/projects malaysia.html

34 See website http://www.piam.org.my/complain.htm.

% See website http://www.pam.org.my/arbitration_mediation200203.asp.

% See website http://www.aseanbankers.org/aba.
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and most recently, the Construction Industry Development Board (CIDB).

Hence, mediation education for lawyers is truly essential if we wish to
make the best of mediation for our society. But what is mediation education
without hands-on mediation practi ce and mediation experience? Thisleadsto
my second point, the extent of theinvol vement of |awyerswhere an expansion
of thelawyer’sknowledge about mediation itself is not sufficient. The second
ingredient completesit al.

For effective practice of mediation, lawyers must beginto function explicitly
as mediators. Aswe have seen in the preceding sections of thisdiscussion, the
roleof alawyer isvery different in caseswherethelawyer ishimself amediator.
Clientsview lawyersastheir source of help and advicein achieving, protecting
or perfecting their rights. Hence, to most clients, lawyers will remain as the
initial consultantsin processing their disputes, and in some cases, the lawyers
will take control over how these disputes are handled.

| strongly think that if more lawyers are able, and willing to serve as
mediators, clientsand cases which are suitablefor mediation will have a better
chance of getting access to mediation. Some cases may be mediated because
the disputantswould choose alawyer mediator, whilst others because the clients
may chance upon alawyer who mediates. Yet there may be others, referred to
mediation by lawyers who feel confident in playing their role as law-trained
mediators, using their combined skillsof mediation and law ascompared to just
playing therole of atraditional lawyer.

In essence, the lawyer who has experienced the mediation perspective
would be more open to acknowledge the serious difficulties in the current
adversarial system. The mediation experience would a so encourage the lawyer
to ‘think out of thebox’ to come up with breakthrough thinking solutionsin the
best interests of the clients.

The lawyer would aso be able to break out from his conventional and

traditional mindset. For all intentsand purposes, this‘break out’ would lead to
not just mediation but to legal serviceswhich are moreresponsive to the needs
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and interests of clients specifically, and of society in general.

Infact, certain areas of thelaw have moved significantly in thisdirection,
of taking the ‘middle road’, shifting away from the strict adversarial ‘winner
takesit all’ approach. Digtinct examples could again be cited in casesinvolving
divorce®, or where anumber of state jurisdictions now have statutes requiring
conciliation attemptsfor certain kinds of issuesbefore proceeding to litigation.®

Conclusion

It isundeniablethat the role of lawyersin mediationisnot asimpleone. Onthe
one hand, it is consultative in nature, yet it is also an integral one. It is one
which creates a non-adversarial climate for disputantsin order to reach their
‘win-win’ solution.

In Malaysia, thereis still alot of room for mediation to spread its wings
within our legal profession. Unlikein America, mediationisstill very much at
itsinfancy stage and has not gained sufficient popularity amongst our lawyers.

Recognising the similar root causes of the current attitudes and mindsets
of our lawyers, certainly, the MMC has asignificant roleto play in promoting
meditative activities amongst our lawyersin this country. Since its inception,
the MMC has been instrumental in living up to its mission, to help our legal
practitioners see the real benefits of mediation, as well asthe lawyers value
add in meditative activities in both roles - where the lawyer represents the
clientsin mediation, as well as in cases where the lawyer is the mediator. In
fact, a set of guidelines on the role of lawyersin mediation is currently in the
process of being formalised by the MMC.

In both of these roles, though very different in nature and extent, the

3" The popularity of joint custody of children in divorce cases where both parents have access
to their children post divorce.

% Section 4607, California Civil Code (West Supp. 1980); Section 767.081 Wisconsin State
Ann. (West Supp. 1980). See also new contracts being drafted for the Malaysian construction
industry whereit isexpresdy provided that mediation isthe first process for dispute resolution
between parties to the contract.
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common thread running between them is that the client’s best interests must
be of paramount importance, at all times, in every disputeresolution. For lawyers
to liveupto thetraditional reputation of playing therole of disputeresolvers, it
is crucial that they see themselves as having the knowledge, ability and
competency to assist and counsel the clients to reach creative ‘win-win’
solutions for the benefit of all partiesinvolved. After al, thisis exactly what
mediationisall about...
‘If you come at me with your fists doubled,
| think | can promise you that mine will double asfast asyours,
but if you come to me and say,
‘Let us sit down and take counsel together;
and if we differ from one another,
(let us) understand why it isthat wediffer from one another
(and understand) just what the points at issue are,’
we will presently find that we are not so far apart after al,
that the points on which we differ are few
and that if we only have the patience and the candour
and the desire to get together, we will get together.’
Woodrow Wilson
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A Victory For Human Rights?

by
Valerie Yeo*

An Analysis of the Case of A (FC) & Others (F) v Secretary of
Sate for the Home Department, X (FC) & Another (FC) v
Secretary of Sate for the Home Department

On 16 December 2004, the House of Lords delivered its long awaited and
landmark judgment in respect of human rights and national security law inthe
case of A (FC) & Others(F) v Secretary of Sate for the Home Department, X
(FC) & Another (FC) v Secretary of Sate for the Home Department.t The
decision of theHouse of Lordsin thiscasewasin respect of Part 4 of the Anti-
Terrorism, Crime and Security Act 2001 (‘the ATCSA 2001’), specificaly the
power of the Home Secretary, under Section 23 of the ATCSA 2001, to detain
without trial non-national s of the United Kingdom who are suspected of being
international terrorists. Thisdecision wasgreeted asagreat victory for human
rightsasthe House of L ordsbasically held that Section 23 of theATCSA 2001
was discriminatory against non-UK nationals and breached the obligations
imposed on the United Kingdom by virtue of international law and further
held that Section 23 of the ATCSA 2001 was incompatible with certain
provisions of the European Convention for the Protection of Human Rights
and Fundamental Freedoms (‘the ECHR’).

There is no doubt that this was an extremely important case. This is
evidenced by the fact that no less than nine? Law L ords heard and decided this
appeal. The fact that this was a decision by the highest court of the United
Kingdom, home of the common law, and in respect of the legality of amagjor

* Advocate & Salicitor, LL.B (Hons.) (Lond.), CLP, LL.M (Mdl.)

1[2004] UKHL 56

2 The nine Law Lords who heard this appea were (i) Lord Bingham of Cornhill, (ii) Lord
Nicholls of Birkenhead, (iii) Lord Hoffman, (iv) Lord Hope of Craighead, (v) Lord Scott of
Foscote, (vi) Lord Rodger of Earlsferry, (vii) Lord Walker of Gestingthorpe, (viii) Baroness
Hale of Richmond, and (ix) Lord Carswell.
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new post-11 September 2001 (‘9/11’) anti-terrorism piece of legislation and

of apower that many governments regard as being instrumental in combating

terrorism especialy in the aftermath of the attacks of 9/11, means that this

judgment deservesto be studied more carefully. To do so effectively, it would

be beneficia to look at:-

(i) firstly, the circumstances that led to the passing of the ATCSA 2001,

(if) secondly, the ATCSA 2001 and the provision in question;

(iii) thirdly, the facts of the case;

(iv) fourthly, the judgment of the House of Lords,

(v) fifthly, acomment on the judgment of the House of Lords;

(vi) sixthly, the consequences of the judgment of the House of Lords; and
finaly

(vii) the conclusion.

The circumstances that led to the passing of the ATCSA 2001
Although terrorismisnot anew problemd, the scale and dimension of terrorist
attacks changed irrevocably, in February 1998, when Osama bin Laden, the
leader of al-Qaeda, and his closest comrade-in-arms, Ayman al-Zawahiri,
publicly issued a fatwa in the name of the World Islamic Front, which was
arranged to be published in an Arabic language newspaper in London, calling
for thekilling of every American on earth®. Thiswasfollowed by anumber of
interviews and messages by bin Laden which reinforced the contents of the
February 1998 fatwa.®

Although the initial role played by al-Qaeda was in providing training,
weapons and financia assistance to any terrorist group that planned to attack

3 Theword ‘terrorism’ entered into the popular lexicon after the French Revolutionin 1789 as
in the early years after the revolution, the French revolutionary government usually used force
and violence to impose a radical new order on a reluctant citizenry. In 1798, the Academie
Francaise defined ‘terrorism’ asthe ‘ system or rule of terror’.

4 Thefatwa, stated that thekilling of Americanswas ‘the individua duty of every Muslim who
candoitinany country in whichitispossibletodoit’ (see page 47 of the Final Report of the
National Commission on Terrorist Attacks Upon the United States).

5 For example, an interview given three months later in Afghanistan for ABC-TV where Bin
Laden stated, inter alia, that * we do not have to differentiate between military or civilian. Asfar
aswe are concerned, they are all targets'.
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Americans® this soon changed after Bin Laden fled Sudan for Afghanistan
and received covert support from the Taliban regime which was then ruling
Afghanistan. Between 1993 and 1998, Bin Laden began to play an activerole
in planswhich would eventually lead to the near-simultaneous truck-bombing
of two American embassiesin Nairobi, Kenya and Dar es Salaam, Tanzania,
respectively on 7 August 1998. Although none of the 11 people killed in the
Tanzanian embassy bombing were Americans, the Kenyan embassy bombing
claimed the lives of 12 Americans and 201 others, almost all of whom were
Kenyans. In addition, a further 5,000 people were injured. This success
embol dened al-Qaedaand was soon foll owed by the bombing of the American
guided missile destroyer, USS Cole, as the ship was in the Yemeni port of
Aden on 12 October 2000. This attack claimed the lives of 17 sailors and
injured 39 others.

It is arguable that the weak response by the then Clinton administration
to these attacks was afactor in encouraging al-Qaedaand those who supported
it to plan more ambitious and destructive attacks on America. There is no
doubt that the heinous attacks of 9/11 on both the World Trade Centre and the
Pentagon by al-Qaeda operatives represent the high water marks of terrorism
as well as being, as at the date hereof and in terms of the number of victims
killed, the most successful terrorist attack ever launched in modern history.

The scale of the 9/11 attacks shocked and horrified people al over the
world. It also led to many governments passing new lawsin the areaof national
security and anti-terrorism which in al cases greatly strengthened the power
of the executive branchintaking action agai nst and/or detaining those suspected
of committing, aiding or abetting or supporting any kind of terrorist activity.

& For example the December 1992 bombing of two hotelsin Aden which wereroutinely visited
by American troops en route to Somaliawas carried out by members of aterrorist group headed
by a Yemeni member of al-Qaeda. In addition, the four perpetrators of the November 1995
bombing of the joint American-Saudi Arabian fecility used to train the Saudi national guard
(which claimed the lives of five Americans and two Indian officials), admitted that they had
been inspired by Bin Laden and it was later discovered that a-Qaeda had ayear earlier shipped
explosivesto Saudi Arabiaas they had planned to attack an American target in that country and
some of Bin Laden’s associates later took credit for this attack.

" As of 16 September 2004, the total number of victims killed in the 9/11 attacks were 2,996
people, which comprised 2,948 dead, 24 reported missing and a further 24 reported dead.
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Asthemainaly of the United States of America, the government of the United
Kingdom wasrightly concerned that it would not betoo long beforethat country
too suffered a catastrophic terrorist attack. This concern was heightened and
justified by periodic reports of taped messages from the leader of a-Qaeda,
Osama bin Laden, which not only praised the perpetrators of the 9/11 attacks
but also gave direwarningsto al who supported the United States of Americe?.
Against such a background, it is easy to see what led the British government
to pass new national security laws such as the ATCSA 2001 and earlier, the
Terrorism Act 2000.

The ATCSA 2001

The ATCSA 2001 was presented to Parliament by the British Government on
12 November 2001, was swiftly passed by Parliament and received the Royal
Assent on 14 December 2001. Out of all the provisions of the ATCSA 2001,
the part that came in for the heaviest criticism both by members of the lega
professioninvolved in human rightslaw aswell as human rights organi sations
such as Amnesty International® and the National Council for Civil Liberties
(‘Liberty’ ) was Part 4 of theATCSA 2001, entitled ‘ Immigration and Asylum’,
specifically Section 23, which was a so the provision being challenged in the
House of Lords.

The commencement date of Part 4 of the ATCSA 2001 was 14 December
2001. The most relevant provisions of Part 4 for the purposes of this article

8 See for example, the taped message of 12 February 2003 by Osama bin Laden, in which he
stated, inter alia, that *We also point out that whoever supported the United States, including
the hypocrites of Irag or the rulers of the Arab countries, those who approved their actions and
followed them in this crusade war by fighting with them or providing bases and administrative
support, or any form of support, even by words, to kill Muslimsin Iraqg, should know that they
are apostates and outside the community of Muslims. It is permissible to spill their blood and
take their property.’

° Seefor example, thearticleby Livio Zilli, of Amnesty International in|ssue 23 of The Barrister,
entitled ‘Amnesty International’s Concerns About Part 4 of the Anti-Terrorism, Crime and
Security Act 2001".

o Notably, ‘Briefing by Liberty: TheAnti-Terrorism, Crime and Security Bill 2001’ in November
2001.
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are Sections 21, 22 and 23 of ATCSA 2001, particularly Section 23. Section
21 of the ATCSA 2001 reads as follows:-
‘21. Suspected international terrorist: certification
(1) The Secretary of State may issue acertificate under thissection in respect
of aperson if the Secretary of State reasonably -
(@ believesthat the person’s presencein the United Kingdom isarisk
to national security, and
(b) suspectsthat the person isaterrorist.
(2) Insubsection (1)(b), ‘terrorist’ means a person who -
(a8 is or has been concerned in the commission, preparation or
instigation of acts of international terrorism,
(b) isamember of or belongsto an international terrorist group, or
(c) haslinkswith an international terrorist group.
(3) A groupisaninternational terrorist group for the purposes of subsection
(2)(b) and (c) if -
(@) itissubjecttothecontrol or influence of personsoutsidethe United
Kingdom, and
(b) the Secretary of State suspectsthat it isconcernedinthecommission,
preparation or instigation of acts of international terrorism.
(4) For the purposes of subsection (2)(c) a person has links with an
international terrorist group only if he supports or assists it.
(5) InthisPart -
‘terrorism’ has the meaning given by section 1 of the Terrorism Act 2000
and
‘suspected international terrorist’” means a person certified under
subsection (1).’

As a matter of clarification, Section 1 of the Terrorism Act 2000% defines
‘terrorism’ as‘the use or threat of action wherethe action falswithin subsection
(2) of Section 1 of the Terrorism Act 2000*, the use or threat is designed to

1 The TerrorismAct 2000 was enacted in July 2000 and contains 131 sections and 16 Schedules.
12 Subsection (2) of Section 1 of the Terrorism Act 2000 states that ‘ Action falls within this
subsection if it (a) involves serious violence against a person, (b) involves serious damage to
property, (c) endangers a person’s life other than that of the person committing the action, (d)
creates a serious risk to the health or safety of the public or a section of the public, or (€) is
designed serioudly to interfere with or seriously to disrupt an electronic system’.
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influence the government or to i ntimidate the public or a section of the publict®
and the use or threat ismade for the purpose of advancing apoalitical, religious
or ideological cause.

To continue, Section 22 of the ATCSA 2001 reads as follows:-

‘22. Deportation, removal etc.

(1) Anactionof akind specifiedin subsection (2) may betaken in respect of
a suspected international terrorist despite the fact that (whether
temporarily or indefinitely) the action cannot result in his removal from
the United Kingdom because of -

(@ apoint of law which wholly or partly relates to an internationa
agreement, or
(b) apractical consideration.’

Among the actions specified in subsection (2) of Section 22 of the ATCSA
2001 is the making of a deportation order.

Section 23(1) of the ATCSA 2001, which is the provision most directly
challenged in this case, provides as follows:-
‘23. Detention
(1) A suspected international terrorist may be detained under a provision
specified in subsection (2) despite the fact that that his removal or
departure from the United Kingdom is prevented (whether temporarily
or indefinitely) by -
(@ apoint of law which wholly or partly relates to an internationa
agreement, or
(b) apractical consideration.’

Section 23 of the ATCSA 2001, therefore, enabled a suspected international
terrorist who was anon-U.K. national to be detained indefinitely in the event
he/she could not be deported from the United Kingdom for either of thereasons
stated in Section 23(1)(a) or (b) of the ATCSA 2001, for example, if the

13 Section 1(b) of the Terrorism Act 2000.
14 Section 1(c) of the Terrorism Act 2000.
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deportation of such a person would be a breach of Article 3 of the ECHR
which provides that ‘no one shall be subjected to torture or to inhuman or
degrading treatment or punishment’.

It should be noted that Section 23 of the ATCSA 2001 represented a
departure from the usual legal position under Article 5(1)(f) of the ECHR
(which should be read together with Article 1 of the ECHR which states that
all ECHR contracting states undertake to secure ECHR rights and freedomsto
‘everyone within their jurisdiction’) which essentially stated that a person
may only be detained during the process of hig’her deportation from the United
Kingdom, which was also a position upheld by European case law.

Among the more important domestic and European cases which upheld
this point respectively were Rv Governor of Durham Prison, ex p Sngh®® and
Chahal v United Kingdon®. In the first case, it was held that the power to
detain a non-national is limited to such time as is reasonable to enable the
process of deportation to be carried out. It was also held that deportation should
follow promptly upon the making of adeportation order. Therefore, thismeant
that the power of detention of a non-national should not be exercised unless
the non-national in question could be deported within areasonable time. Asa
consequence of this decision, it has been generally accepted that under the
ImmigrationAct 1971, it isnot possible to detain someone pending deportation
unless it was known that a deportation is possible. In the Chahal case, it was
held by the European Court of Human Rights that to deport someone who, if
the order of deportation was executed, could suffer torture would constitute a
violation of Article 3 of the ECHR. The court also madeit clear that detention
for an excessive period would be a breach of Article 5(1) of the ECHR. After
Chahal, the legal position was not in dispute. It was accepted that the Home
Secretary could only detain a non-national pending deportation, when such
detention was necessary for national security reasons, if the deportation could
be carried out within a reasonable time, but not otherwise.

15 [1984] 1 WLR 704
16 [1996] 23 EHRR 413
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The ATCSA 2001 further makes provision for the grant of bail'” by the
Specia Immigration Appeals Commission (SIAC)*, for appeal to SIAC against
certification by a certified suspected international terrorist,® for periodic
reviews of certification by SIAC,? for periodic reviews of the operation of
Sections 21 to 23 of the ATCSA 2001%* and most importantly, for the expiry
(subject to periodic renewal) of Sections 21 to 23 and for the fina expiry of
those sections, unless renewed, on 10 November 2006.%

In addition to the enactment of the AT CSA 2001, the British Government
also made the Human Rights Act 1998 (Designated Derogation) Order 2001
(‘the Derogation Order’) by which the United Kingdom gave notice to the
Secretary General of the Council of Europe of the proposed derogation of the
United Kingdom from its obligations under the ECHR.% The Derogation Order
was madein pursuanceof Article 15 of the ECHR (* Article 15") which provides
asfollows:-
‘Derogation In Time of Emergency
1. Intime of war or other public emergency threatening the
life of the nation any High Contracting Party may take
measures derogating from its obligations under this
Convention to the extent strictly required by the exigencies
of the situation, provided that such measures are not
inconsistent with its other obligations under international
law’.

In other words, aderogation isonly permissibleif, firstly, therewasa‘public
emergency threatening the life of the nation’ and secondly, the derogating

17 Section 24 of ATCSA 2001

18 SIAC was established by the Special Immigration Appeals Commission Act 1997 and deals
with appeal sin caseswhere the Home Secretary exercises statutory powersto deport or exclude
someone from the United Kingdom on national security grounds or for other public reasons, or
to certify a person to be an international terrorist and detain them under Part 4 of the ATCSA
2001

19 Section 25 of the ATCSA 2001

2 Section 26 of the ATCSA 2001

21 Section 28 of the ATCSA 2001

2 Section 29 of the ATCSA 2001

ZThe corearticles of the ECHR were given domestic effect in the United Kingdom by virtue of
the Human Rights Act 1998.
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measures must only be ‘to the extent strictly required by the exigencies of the
situation’ and finaly, the derogating measure must not be ‘inconsistent with
[the derogating state]’s other obligations under international law’.

In addition to informing the Secretary General of the Council of Europe,
the derogating member state must also inform that official of the measuresthe
state has taken and the reasons for doing so. The derogating member state
must also inform the Secretary General of the Council of Europe when the
measures have ceased to operate and the provisions of the Convention are
again being fully executed. Although Article 15 is not expressly incorporated
into British domestic law by the Human Rights Act 1998, Section 14 of the
Human Rights Act 1998 does make provision for prospective derogations by
the United Kingdom to be designated for the purposes of the Act in an order
made by the Secretary of State. Therefore, it wasin exercise of thispower that
the Home Secretary made the Derogation Order on 11 November 2001, which
came into effect two days later.

The Derogation Order was in respect of Article 5(2)(f) of the ECHR
which states as follows:-

‘(1) Everyone hastheright to liberty and security of person. No one shall be
deprived of his liberty save in the following cases and in accordance
with a procedure prescribed by law:

(f) thelawful arrest or detention of ...a person against whom action is
being taken with aview to deportation...’

Therefore, according to Article 5(1)(f), and contrary to Section 23(1) of the
ATCSA 2001, no non-U.K. national, whom the Home Secretary wishes to
have removed from the United Kingdom, may be detained indefinitely. Such a
person may be detained only pending his/her deportation. Otherwise, Article
5(1)(f) of the ECHR is considered to have been breached.

The facts of the case
Exercising the powers granted to him under Part 4 of the ATCSA 2001, the
Home Secretary issued the Section 21 of the ATCSA 2001 certificatein respect
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of eight of the appellants on 17 or 18 December 2001. These eight appellants
were subsequently detained under Section 23 of the ATCSA 2001 on 19
December 2001. The ninth appellant had his certificate issued on 5 February
2002 and was detained on 8 February 2002. Two of the eight appellants who
were detained in December 2001 exercised their right to leave the United
Kingdom; one went to Morocco on 22 December 2001 and the other to France
on 13 March 2002. All of the nine appellants were non-UK nationalsand none
was the subject of any criminal charge.

The appellants exercised the right of appea to SIAC granted to them
under Section 25 of the ATCSA 2001. In their appeal to SIAC, the appellants
challenged every aspect of their detention. One of the appellants main
arguments, and the one on which the appellants appeal before SIAC wasupheld
by SIAC, wasthat they had been discriminated against in being detained. The
appellants argued that Part 4 of the ATCSA 2001 and the Derogation Order
werediscriminatory based on thefact that they allowed only suspected terrorists
who were non-UK national sto be detained whereasthere areequally dangerous
UK nationals who are in the exact same position as the appellants but who
were not detained. They also argued that such discrimination was a breach of
Article 14 of the ECHR which states that

‘The enjoyment of the rights and freedoms set forth in (the)
Convention shall be secured without di scrimination on any ground
such as sex, race, colour, language, religion, political or other
opinion, national or social origin, association with a national
minority, property, birth or other status'.

It should be noted that the Derogation Order did not include derogation from
Article 14 of the ECHR.

The respondents subsequently appealed SIAC's decision to the Court of
Appeal pursuant to Section 27 of the ATCSA 2001 which stated that the
decisions of SIAC are subject to a further appeal but only on a point of law.
Beforethe Court of Appeal, the appellants made severa primary submissions,
of which the more important ones are as follows:-

(@) Wasthe Home Secretary right to say that because he chose immigration
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(b)

(©

(d)

(€)

control (i.e. deportation) as the way to respond to the alleged ‘public
emergency’, it is therefore, correct to treat nationals and non-nationals
differently? Or was SIAC correct in upholding the appellants’ submission
that it was necessary to look at the reasons behind the Home Secretary’s
choice and ask why, in response to athreat posed by both nationals and
non-nationals, the Home Secretary chose to focus solely on the non-
nationals?

Asthe Derogation Order gave the threat posed by al-Qaedato the United
Kingdom asthe reason for the necessity of the measureswhich derogated
from the ECHR, this meant that Part 4 of the ATCSA 2001 was both
over-inclusive (in that it empowered the detention even of foreigners
who were not involved or associated with al-Qaedaas per the Derogation
Order) and discriminatory asits provisions are aimed at a different and
wider target than that claimed by the Derogation Order (i.e. a-Qaeda).
Part 4 of the ATCSA 2001 failsto satisfy the test laid down by Article 15
of the ECHR in that it is not proportionate to the threat faced by the
United Kingdom. Thisis because the main aim of Part 4 of the ATCSA
2001 was to reverse the effect of the decisions of cases like Chahal and
ex p Singh and as such, Part 4 of the ATCSA 2001 isboth over-inclusive
(in that in the Chahal case, Chahal did not pose a threat to the United
Kingdom but only against foreign states) and under-inclusive (in that
Part 4 of the ATCSA 2001 does not apply equally to British citizens
whose presenceinthe United Kingdom does pose adirect and immediate
threat of aterrorist attack to the United Kingdom).

The fact that the evidence before SIAC and the words of the legislation
itself show that Part 4 of the ATCSA 2001 was al so intended to include
foreign citizens who posed no direct threat to the security of the United
Kingdom means that Part 4 of the ATCSA 2001 goes beyond the strict
exigencies required by the claimed national emergency.

For the purposes of an analysis of Article 14 of the ECHR (i.e. the non-
discrimination clause) to decide if Part 4 of the ATCSA 2001 breaches
Article 14 of the ECHR or not, the class of persons to whom suspected
foreignterroristswho cannot be deported from the United Kingdom should
be compared to are British suspected terrorists asthese persons a so cannot
be removed from the United Kingdom and not, as the Home Secretary
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argued, other foreigners who present a security threat to the United
Kingdom but can be removed.

In response to the above submissions, the Court of Appeal® held as follows
(per Lord Woolf, CJ):-

(@

(b)

(©

Astothe appellants’ first submission, it was‘impossible’ for the court to
differ from the Home Secretary’s decision that action was only necessary
inrespect of non-national suspectedterroristsassuch adecisionfell within
the realm of national security and as such, considerable deference had to
be shown by the court to the Home Secretary’s view, as the Home
Secretary was in a better position to judge exactly what type of action
wasrequired. The court based its decision on this matter on such casesas
Brown v Sott® and Home Secretary v Rehman?.

In respect of the appellants second submission, the court accepted that
thelanguage of Part 4 of the ATCSA 2001 was over-inclusive. However,
in practice, the court did not find this to be a matter of substance as the
powers contained in Part 4 of the ATCSA 2001 could only be used ‘to the
extent’ they were covered by the Derogation Order, failing which, they
would breach Article 5 of the ECHR. The court also pointed out that the
Home Secretary was required to give reasons for is decision and SIAC
was empowered to inquire into those reasons. As such, there wasno real
risk of anyone who was not the target of the Derogation Order being
targeted by Part 4 of the ATCSA 2001.

Asfor the issue of Part 4 of the ATCSA 2001 (specifically Section 23)
being discriminatory and in breach of Article 14 of the ECHR, the court
initially pointed out that although a non-national must be alowed to
remain in the United Kingdom, if he could not be deported, this does not
inand of itself create aright to remain but only aright not to be removed.
Thisisbecauseif the non-national in question can be deported at alater
time, he can be removed from the United Kingdom. This distinguishes a
non-national from a national as the latter has a right of abode in the
United Kingdom.

2 |nthiscase, thejudgeswho heard the gppeal were L ord Woolf, CJ, Brooke, L Jand Chadwick,

LJ.

2 [2001] 2 WLR 817
26 [2001] 3 WLR 877
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The Court of Appeal aso pointed out that the critical question that should
be asked inthisinstance was‘ Arethere objective, justifiable and rel evant
grounds' for the Home Secretary’s decision to make the distinction he
did. The court held that in this case, the question should be answered in
the affirmative due to the fact that non-nationals have no right of abode
in the United Kingdom, unlike nationals.

The court aso noted that it would be ‘surprising’ if Article 14 of the
ECHR or any other international law requirement not to discriminate
prevented the Home Secretary from taking a restricted action which he
thought was necessary. In this case, if the appellants arguments were
accepted, it would mean that the action the Home Secretary decided to
take (i.e. detention without trial) would be applied equally to British
citizens as well as non-citizens. The Court of Appeal correctly pointed
out that such aresult would not promote human rights at al and instead
be an additional intrusion into the rights of nationals.

The appellants subsequently appealed to the House of Lords. The appellants
challenged the lawfulness of their detention and argued that ‘such detention
was abreach by the United Kingdom of the obligationsimposed on that country
by the ECHR and that the United Kingdom was not |egally entitled to derogate
from those obligations; that even if it was entitled to derogate, such derogation
wasinconsistent with the ECHR and so wasineffectual to justify their detention
and finaly, that the statutory provision on which their detention is based is
incompatible with the ECHR'.

The judgment of the House of Lords
The leading judgment in this appeal was delivered by Lord Bingham.

Thefirst major issue addressed by the court was whether the Derogation
Order satisfied the requirementslaid downinArticle 15 of the ECHR (i.e. was
therewasa‘ public emergency threatening thelife of the nation” and secondly,
whether the derogating measure was proportional to the emergency faced and
finally, the derogating measure must not be ‘inconsistent with [the derogating
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state]’ s other obligationsunder international law’), which the appellants argued
it did not. According to the appellants’ submissions, there had been no public
emergency threatening the life of the nation? for three reasons: firstly, if the
emergency was not actual, it must be shown to be imminent (which could not
be shown in this case); secondly, it must be temporary (which again could not
be shown here); and finally, the practice of the other countriesin the European
Union, none of whom had exercised their right of derogation.

In response to these submissions, the court held that thisthreshol d test of
Article 15 of the ECHR had been satisfied. The court pointed out that in the
case of Lawless v Ireland (No. 3), the European Court had no problem in
concluding that the threshold test of Article 15 of the ECHR had been satisfied
although the extent of the losses suffered in that case were unclear and werein
any case definitely lower than the losses caused by the 9/11 attacks. As such,
the British Government was undoubtedly justified in concluding that there
was such a public emergency in the United Kingdom in the light of the 9/11
attacks. The court also decided that ‘great weight should be given to the
judgment of the Home Secretary, his colleagues and Parliament’ on thisissue
asthiswas a political and not alegal question.

As to the question of proportionality, the court upheld the appellants
contention that the Derogation Order and Section 23 of the ATCSA 2001 are
disproportionate to the threat posed as it allowed non-national suspected
terroriststo leave the country ‘with impunity’ while leaving British suspected
terrorists at large. Under this heading, the appellants’ submissions that the
Derogation Order and Section 23 of theATCSA 2001 had been disproportionate

27 The phrase ‘ public emergency threatening the life of the nation’ had been considered in the
European case of LawlessvIreland (No. 3) [1961] 1 EHRR 15 whereit was held, inter aia, that
the phrase refers ‘to an exceptional situation of crisis or emergency which affects the whole
population and constitutes a threat to the organised life of the community of which the Stateis
composed.’ Inthat case, the court had no trouble concluding that * a public emergency threatening
the life of the nation’ did exist based on a combination of several factors, firstly, the existence
..... of a secret army engaged in unconstitutional activities and using violence to attain its
purposes, secondly, the fact that this army was also operating outside the territory of the State,
thus seriously jeopardising the relations of the State with its neighbour and finally, the steady
and alarming increase in terrorist activities from the autumn of 1956 and throughout the first
half of 1957.
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had essentially been as follows:-

(@ The threat to the security of the United Kingdom did not derive solely
from foreign suspected terrorists as much evidence was presented to show
that there was also a mgjor threat from suspected terrorists who were
British citizens.

(b) Sections 21 and 23 of the ATCSA 2001 did not rationally address the
security threat to the United Kingdom from suspected terrorists because
it did not addressthethreat presented from suspected terroristswho were
British citizens and in addition, allowed foreign nationals who were
suspected terroriststo leave the United Kingdom (as Section 23 provided
for the detention only of those who could not be deported from the United
Kingdom if such personswould face the threat of torture or death in their
own country) and finally, it was disproportionate because it allowed for
the certification of those persons who were not suspected of presenting
any threat to the security of the United Kingdom as al-Qaeda members
or supporters.

(c) The requirement of proportionality is not satisfied as it has not been
shown why measures which have been taken to address the threat from
British suspected terrorists, which incidentally, did not involve the
infringement of the right of personal liberty, could not similarly beapplied
to foreign suspected terrorists.

(d) Any restrictions on theright to personal liberty which is among the most
fundamental of the rights under the ECHR must be scrutinised carefully
by the court.

(e) Inview of the above arguments, the appellants submitted that neither
Sections 21 and 23 of the ATCSA 2001 or the Derogation Order could be
justified.

In response to submission (a) above, the court acknowledged that SIAC had
evidence presented before it that showed ‘beyond argument’ that there was a
serious threat to the security of the United Kingdom caused predominantly,
albeit not exclusively, and moreimmediately from foreign nationals. The court
also upheld this submission of the appellants as the same was not challenged
by the respondents.
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In respect of submission (b) above, the court also upheld the appellants
submission and agreed that it was ‘clear’ from the language of Section 21 of
the ATCSA 2001, read together with the definition of ‘terrorism’ in Section 1
of the Terrorism Act 2000, that Section 21 of the ATCSA 2001 is ‘ capable of
covering those who have no link with al-Qaeda. The court aso held that it was
irrelevant that other sections of the ATCSA 2001 did apply to British nationals
asthose sections were not subject to the derogation, applied equally to foreign
nationals and were not the subject of the appeal .

As for submission (c) of the appellants, the court also upheld the
appellants’ submission on this point and found that ‘it is hard to see’ why
measures which have been used effectively for British suspected terrorists
could not be applied equally to non-nationals suspected of being terrorists.
Among the stepslisted by the court arethewearing at all timesof an electronic
monitoring tag by the suspect concerned, the requirement that the suspect not
have any computer equipment, mobile telephone or other electronic
communication device and installation at the suspect’s premi ses of adedicated
telephone line permitting contact only with a designated security company
and the removal of the suspect’s existing telephone line.?®

Submission (d) above was the submission most heavily challenged by
the respondents. The respondents submitted that as it was Parliament and the
executive who were responsible for assessing a threat to the nation, so it was
that it was those two bodies, and not the courts, who were responsible for
deciding what course of action should betaken to addressthe particular threat.
The court declined to uphold the respondents challenge to the appellants
submission asstated in (d) above on the grounds that Parliament had expressly
legidated in Section 6 of the Human Rights Act 1998 to ‘ render unlawful any
act of a public authority, including a court, incompatible with a Convention
right’ and in Section 3 of the Human RightsAct 1998, has required courts, as
far aspossibleto give effect to ECHR rightsand conferred on courtsaright of
appeal on derogation issues. Assuch, the court held that the Derogation Order
and Section 23 of the ATCSA 2001 failed the proportionality requirement of

% Seethe case of G v Secretary of Sate for the Home Department (SC/2/2002, Bail Application
SCB/10, 20 May 2004).
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Article 15 of the ECHR. The court a so stated that the court could not approach
guestions of proportionality asquestions of purefact, which the Court of Appeal
had earlier done.

The appellants had also submitted that Section 23 of the ATCSA 2001
was discriminatory as it was only targeted towards non-national suspected
terrorists and that as such, it was a breach of Article 14 of the ECHR. The
appellants al'so submitted that Section 23 of the ATCSA 2001 discriminated
against them in their exercise of their right to liberty under Article 5 of the
ECHR.

The court addressed this submission by first pointing out that being
foreigners did not preclude the appellants from claiming the protection of the
ECHR, as under Article 1 of the ECHR, the contracting states undertook to
secure the rights under the ECHR ‘to everyone within their jurisdiction’.

The court then pointed out that the United Kingdom did not, either
expressly or impliedly, derogate from Article 14 of the ECHR or the
correspondingArticle 26 of the International Convention of Civil and Political
Rights (‘the ICCPR’).

Addressing the issue of discrimination, the court pointed out that to
determineif a certain measure was discriminatory, the questionsthat areto be
asked are those expressed in the case of R (S v Chief Constable of the South
Yorkshire Police? and are as follows:-

‘(1) Do thefactsfal within the ambit of one or more of the [ECHR] rights?

(2) Weas there a difference in treatment in respect of that right between the
complainant and others put forward for comparison?

(3) If so, was the difference in treatment on one or more of the proscribed
grounds under Article 14 of the ECHR?

(4) Werethose othersin an analogous situation?

(5 Wasthedifferencein treatment objectively justifiablein the sensethat it
had alegitimate aim and bore areasonabl e rel ationship of proportionaity
to that aim?

2 [2004] UKHL 39, [2004] 1 WLR 2196
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In answering questions (1) and (2) above, the court held that the facts of the
case clearly fall within Article 5 of the ECHR and the appellants were treated
differently from non-national suspected terrorists who could be removed and
from U.K. citizens who were suspected terrorists and could not be removed.
Thus, there was no doubt that the difference in treatment was on the grounds
of nationality or immigration status (which was one of the proscribed grounds
under Article 14 of the ECHR).

The respondents had submitted that the chosen comparators to the
appellants should be non-U.K. nationals who were suspected terrorists but
could be removed from the United Kingdom whereas the appellants had
submitted that the chosen comparators should be suspected terroristswho were
U.K. nationals as this group & so could not be removed from the country. The
court pointed out that achosen comparator had, on the authority of R (Carson)
v Secretary of Satefor Work and Pensions® to satisfy the question asto whether
their two circumstances were so similar ‘as to call in the mind of a rational
and fair minded person for a positive justification for the less favourable
treatment of one party in comparison with the other party’. In this case, the
House of Lords upheld the appellants’ submission as ‘in the present context,
they [i.e. U.K. nationalswho were suspected terrorists] sharethe most relevant
characteristics of the appellants'.

The court also differed from the Court of Appeal that therewere* objective
and reasonable justification for the differential treatment of the appellants'.
Thus, the House of Lords upheld the appellants submission that Section 23
was discriminatory due to the fact that Article 14 of the ECHR had not been
derogated from and thus remained in full force and effect and effectively
prohibiting discrimination on the grounds of nationality. The court pointed
out that ‘what hasto be justified isnot the measure in issue but the difference
in treatment between one person or group and another’ . Inthe court’sjudgment,
it was aviolation of Article 14 of the ECHR to detain one group of suspected
terrorists on the grounds of their nationality or immigration status and not
another.

2 [2003] 3All ER 577
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As a result of the above findings, the House of Lords allowed the
appellants’ appeal. Consequently, an order quashing the Derogation Order and
adeclaration under Section 4 of the Human RightsAct 1998 that Section 23 of
the ATCSA 2001 isincompatible with Articles 5 and 14 of the ECHR insofar
asitisdisproportionate and discriminatory on the grounds of nationality was
issued.

A Comment on the judgment of the House of Lords

There isno doubt that the House of Lords decision in A (FC) & Others (F) v
Secretary of Sate for the Home Department and X (FC) & Another (FC) v
Secretary of Sate for the Home Department overjoyed many human rights
advocates and was a triumph for human rights over the security concerns of
the State. The decision of the House of Lords effectively undermined amajor
plank in the British government’ santi-terrorism efforts. However, it issubmitted
that the Court of Appeal decision was the better decision for several reasons.

Firstly the evidencein this case clearly showed that there existed agrave
threat against the security of the United Kingdom from foreigners who were
suspected terrorists. Although thethreat to the security of the United Kingdom
did not emanate exclusively from this group, they undoubtedly posed agrave
security risk to the United Kingdom. As this group was a recognised threat,
the question then arose as to what measures should be taken to address this
threat.

One of the appellants’ arguments was that an immigration measure (i.e.
deportation) was used to address a security threat. However, the deportation
of non-citizens from a sovereign country has always been governed by
immigration legislation. An important point that should be bornein mind and
which was pointed out by the Court of Appeal, was that foreigners had no
right of abode in a country of which they were not citizens. Only the citizens
of a country have aright of abode in that country. Foreigners merely have a
right not to be removed. Furthermore, it should be borne in mind that all
sovereign states have the right to control who can or cannot be allowed to
enter and stay in its country.
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Due to the above, it is also submitted that the respondent’s submission
that the chosen comparator in this case should be other foreign citizens who
also present athreat to the security of the United Kingdom but can be removed
iscorrect. The case of R (Carson) v Secretary of Sate for Work and Pensions
required that a chosen comparator satisfy the question as to whether their two
circumstances were so similar ‘as to call in the mind of a rational and fair
minded person for a positive justification for the less favourable treatment of
one party in comparison with the other party’.

Inthiscase, thesimilarity of thetwo groupsaccording to therespondent’s
submissionisfound in thefact that both groupsareforeigners and both groups
presented athreat to the security of the United Kingdom. The only difference
between the two groups was that one group could not be removed from the
United Kingdom for the time being due to Article 3 of the ECHR. The
comparator submitted by the appellants and upheld by the House of Lords
(i.e. British citizenswho were al so suspected terroristsbut could not be removed
from the United Kingdom due to the fact that they were British citizens) is
submitted to be faulty.

This is because the non-removal of foreign suspected terrorists such as
the appellants is only temporary unlike British citizens suspected of being
terrorists. Foreign suspected terrorists such as the appellants may be removed
or deported from the United Kingdom at such timewhen thereisno possibility
of Article 3 of the ECHR being breached. This was clearly evidenced by the
fact that two of the appellants had chosen voluntarily to leave the United
Kingdom. Unlikethe appellants, aBritish citizen suspected of being aterrorist,
can never be subjected to deportation from the United Kingdom. In other words,
the appellants cannot be deported from the United Kingdom only for the time
being unlike British citizens who cannot be deported at all. As such, it is
submitted that Section 23 of the ATCSA 2001 is not discriminatory.

Consequences of the judgment of the House of Lords
As at early March 2005, it has been reported in the media that the British
government, in response to the House of Lords judgment, is attempting to
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pass anew piece of anti-terrorismlegidation currently entitled the* Prevention
of Terrorism Bill’. Under thishill, it is proposed that both British citizensand
foreignerswho cannot be deported from the United Kingdom and are suspected
of international terrorism could be subjected to house arrest, curfews or
electronic tagging.® Unfortunately, thisbill camein for somefierce criticism
when it was discovered that it was proposed that it was the Home Secretary
and not a judge who would determine who would be subject to a ‘control
order’ authorising a suspect to be placed under house arrest.

On Monday, 28 February 2005, the government backed down and
amended the much-criticised provision so that ajudge would be authorised to
hear an application on placing a suspect under house arrest within 24 to 48
hours.®? As at the date of thiswriting, the Bill iscurrently being debated by the
British Parliament.

Conclusion

Thedecision of the House of Lordsinthiscasewasclearly of great significance
as can be seen in the Briti sh government having to put forward a new piece of
anti-terrorismlegidation. It remainsto be seenif thisnew legidation is passed
by Parliament, and if it is, whether it will be successful in preventing or
minimizing terrorist attacks while at the same time upholding the principles
of human rights.

31 See, for example, the article entitled ‘ Terror Suspects Face House Arrest’ on 26 January 2005
at http://news.bbc.co.uk/1/hi/uk_politics/4207295.stm

% Seethearticleentitled * U.K. Government Amends Terror Law’ on 28 February 2005 at http:/
/edition.cnn.con/2005/WORL D/europe/02/28/uk.detentions.reut/
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Whither Malaysia: the Hague-Visby or Hamburg Rules?*

by
Abdul Ghafur Hamid @ Khin Maung Sein?

The Hague Rules were adopted in 1924 to standardise the law governing the
carriage of goods by sea. There are, nevertheless, unresolved problems that
areinherent in these Rules. The Visby Amendments were adopted in 1968 to
resolve some of these problems, and in conjunction with the Hague Rules, are
now known as the Hague-Visby Rules. Some interests, mainly in developing
countries, were not, however, satisfied with the reforms made by the Visby
amendments and thought that a new comprehensive approach to the carriage
of goods by sea was needed. The work of the UNCITRAL aong this line
culminated in the adoption of the Hamburg Rulesin 1978.

Malaysiais still in the shadows of the Hague Rules of 1924, which can
be said as a British colonia heritage. These Rules have been brought into
legal effect in Malaysia, by virtue of the Carriage of Goods by Sea Act 1950
(revised 1994).

Againgt the foregoing background, the present paper focuses on the
difficultiesin applying the Hague Rul es, anal yses the practice of major trading
partners of Malaysia, like the USA, Japan and China, and examines the
international practice in this respect. The paper points out that a new law is
inevitablefor Maaysia. Then, which regime Maaysiashould adopt: the Hague-
Visby or Hamburg? The paper finally suggeststhat it isin the best interest of
Malaysiato adopt a hybrid regime of the Hague-Visby and Hamburg Rules,
taking into account the fact that Malaysiais till a nation of shippers rather
than shipowners.

! Thisisthe updated version of aresearch paper presented on 11-12-2003 at the International
Conferenceon Law, Commerceand Ethics, VictoriaLaw School, Victoria University, Melbourne,
Australia.

2LL.B.,LL.M. (Yangon), Ph.D. (IITUM); Associate Professor, Ahmad | brahim Kulliyyah (Faculty)
of Laws, International 1damic University Maaysia.
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1. INTRODUCTION

There is no doubt that the carriage of goods by sea plays an enormousrolein
the future economic prosperity of Maaysia as 90% of Malaysian trade is
seaborne. However, we should not lose sight of the fact that there must be a
delicate balance of devel opment of trade and that of law. Without the necessary
changes in law which are in line with the development of trade, Malaysia's
aspiration to be afully devel oped nation by the year 2020 cannot be achieved.
The two major objectives of the present paper, therefore, are: first to examine
whether it isin the interest of Maaysia as an emerging economy to still stick
to the century-old; and secondly, if the answer is in the negative, to analyse
the international practice, especiadly that of the maor trading partners of
Malaysia, inorder to be ableto determinewhichregimeisthe best for Malaysia
the Hague-Visby, the Hamburg, or a hybrid of the two.

2. MALAYSIA STILL IN THE SHADOWS OF THE CENTURY-OLD
HAGUE RULES

The governing law in respect of the carriage of goods by seain West Malaysia
is the Carriage of Goods by Sea Act 1950 (as revised in 1994). The Act was
originaly the Carriage of Goods by Sea Ordinance 1950 3, which adopted the
Hague Rules of 1924, by incorporating it in its Schedule. Therefore, we can
say that the Malaysian COGSA 1950 is areplica of the COGSA 1924 of the
United Kingdom. The Hague Rules are also extended to the East Malaysian
states of Sarawak — by virtue of the Merchant Shipping (Implementation of
Conventions relating to the Carriage of Goods by Sea and to Liability of
Shipowners and Others) Regulations 1960, and Sabah — by the Merchant
Shipping (Applied Subsidiary Legidation) Regulations 1961.

3 The provisions of the Malaysian Carriage of Goods by Sea Ordinance 1950 was modelled on
the United Kingdom Carriage of Goods by Sea Act 1924. In the United Kingdom, the old
COGSA 1924 has been repealed by Carriage of Goods by Sea Act 1971, which applies the
Hague-Visby Rules.
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The defects of the Hague Rules

(2) Conflict of laws problems

The scope of application of the Hague Rules is stated in Article X of the
Convention: ‘ The provisions of this Convention shall apply toal billsof lading
issued in any of the contracting States’. When the Hague Rules were
promulgated in Malaysiaby virtue of the Carriage of Goods by SeaOrdinance
1950, Article X was omitted and the scope of the Ordinance was restricted in
the Ordinance itself under section 2. The Ordinance was revised in 1994 and
section 2 of the Act (the Malaysian COGSA) now states

Subject to this Act, the Rules set out in the First Schedule (* hereinafter
referred to as the Rules') shall have effect in relation to and in connection
with the carriage of goods by sea in ships carrying goods from any port in
Malaysiato any other port whether in or outside Malaysia

It is clear from the wordings of the section that the Hague Rules shall
automatically appliesto the carriage of goodsby seaif the shipmentis‘ outward’
(ie. shipment from a port of Malaysia to a foreign port). This provision is
supplemented by Section 4 of the Malaysian COGSA 1950, which includes a
‘clause paramount’ stating that ‘every bill of lading or smilar document of
title, issued in Malaysiawhich containsor isevidence of any contract to which
therulesapply shall contain an express statement that it isto have effect subject
tothe said Rulesasapplied by thisAct’. Thisisacommon legidlativetechnique
for countries applying the Hague Rules.*

We have aready seen that the Hague Rules are normally applied only to
an ‘outward shipment’. However, if both countries involved in a dispute are
parties to the Hague Rules, there can be no escape from the application of the
Rules whether the shipment is outward or inward. The best example in the

4 The effect of the ‘ choice of law’ and ‘ choice of forum’ clauses are a common problem for all
systems and not a peculiar feature of the Hague Rules only. For a case where a stay of action
was alowed on the ground that the parties expressly selected the Japanese COGSA as the
governing law and Japanese court as the forum, see Owners of Cargo on Board the ship * Asian
Plutus v The owners of the Ship ‘Asian Plutus’, [1990] 3 CLJ 823. For a discussion of The
Epar [1985] 2 MLJ 3, see Jeremy M. Joseph. * Carriage of Goods by Sea: Hague-Visby for
Malaysia? [1998] 1 MLJ1.
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Malaysian context isthe case of KMA Abdul Rahimv Ownersof ‘ Lexa Maersk’>
where goods were shipped from Karachi to Singapore. The defendants argued
that the Hague Rules could not be applied to the case because there was no
outward shipment. However, the High Court of Malayarejected the argument
and held that as the Hague Rules have been adopted in Pakistan by virtue of
the Indian Carriage of Goods by SeaAct 1925, the Rules applied.

Thusif all the trading partners of Malaysia are al so parties to the Hague
Rules, no problems of conflict of lawswill arise. However, as amatter of fact
most of the trading partners of Malaysiaare partiesto the Hague-Visby Rules
and some are subject to a hybrid regime of Hague-Visby/ Hamburg. Thisis
really a crucial problem for Malaysia.

(2) Theperiod when carrier isliable, too limited

Thecarrier’sliability only coversthe period from the time when the goods are
loaded on to the time when they are discharged from the ship®. This period is
sometimes referred to as extending * tackle-to-tackle'. Thus, while sitting at
dock or in storage at dock, prior to or after shipping, the carrier would not be
liable for damage to such cargo. Then the problem is: who would be liable?’
That deficiency, inturn, givesrise to the requirement of a‘Himalaya Clause’,
which isacontractual mechanism that extendsthe convention’sliability limits
to dockside agents of the carrier.®

(3) The scope of the subject-matter in respect of which carrier is
liable: not complete
Deck cargo is excluded from the subject matter for which the carrier may be

5[1973] 1 LNS 60, High Court of Maaya, Kuala Lumpur.

Articlel (e): ‘ Carriage of goods' coversthe period from the timewhen the goods areloaded on
to the time when they are discharged from the ship.

7 See Ledie W. Taylor, ‘ Proposed Changes to the Carriage of Goods by Sea Act: How Will
They Affect the United States Maritime Industry at the Global Level’, (1999) 8 Currents Int’|
Trade LJ 32, 34.

8 For an analysis of the ‘Himalaya Clause’, see Wilson, John F., Carriage of Goods by Sea, 4"
Ed., Longman, Pearson education Ltd. Harlow, 2001.
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held liable®. Thisreflectsthereality of atimewhen such on-deck stowagewas
much more prone to damage or loss at seathan is the case today.

(4) Satementsin thebill of lading: only prima facie evidence

Thebill of lading is only prima facie evidence of the receipt by the carrier of
the goods as described therein.’® Asit isnot conclusive evidence, it isopen for
the carrier to deny liability for the loss of or damage to the goods by proving
to the contrary.

(5) Noliability for ‘delay’ in delivery of the goods

The Hague Rules impose liability only for loss of or damage to the goods.
Thereisnoliability onthe part of thecarrier for *delay’. In moderninternational
trade, delay in delivery of the goods in many cases is fata to the business
opportunity of the shipper or the consignee.

(6) ‘Navigational fault exception’ of the carrier: not realistic

The carrier may escape liability for loss of or damage to cargo arising or
resulting from *act, neglect, or default of the master, mariner, pilot or the
servants of the carrier in the navigation or in the management of the ship’.%t
Many oppose the continuance of this defence, as it is felt to no longer be a
realistic ground for the exoneration of liability. It is argued that advances in
communication technology, vessel navigation and safety, and employee
education and training provide the carrier with a higher degree of control of
the vessel and cargo than was available in the previous century when this
defence was adopted.

(7) Themaximum limit of carrier’sliability, too low

The limitation of liability of the ship owner to the maximum of 100 Pound
Sterling per package or unit'? has become entirely unpractical and inadequate
as arealistic means of balancing compensation and liability.

°Articlel (c), theHague Rules: * Goods' includes.... except live animal and cargo which by the
contract of carriage is stated as being carried on deck and is so carried.

©Article 1 rule 4.

L Article 1V, rule 2(3).

2 Article 1V, rule 5, the Hague Rules
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(8 TheHague Rulesare not compatible with container transport.

The use of the term ‘package’ as a criterion for limitation of liability may
create uncertainty because of the increasing use of container transport by the
shipping industry.

(99 TheHaguerulesarenot compatiblewith ‘electronic commerce

The Hague Rulesfail to allow for modern commercial reality with respect to
bills of lading. Widespread use of & ectronic communication and data transfer
systems are not within the scope of the Hague Rules’ recognised forms of sea-
carriage documentation. Electronic commerce is the most sophisticated
advancement of international trade and thereisan increasing use of electronic
billsof lading inthe shipping industry. The Bolero Project isagood example.™

As the years passed, technology, commercia practices and worldwide
economies al underwent considerable change. The Hague Rules came to be
much criticised especially after the emergence of innumerable newly-
independent States after the Second World War. The Rules were viewed as
being too much weighted in favour of ship owner interests. For instance, the
right of carriers to limit their liability to 100 Pound Sterling per package or
unit became ridiculous with inflation. The low rate of compensation also
arguably affected the cost of insurance and the balance of payments position
of developing countries. It also became evident that the Hague Rules were
beginning to get out of line with technological advances in seatransport and
with the container revolution.*

3. THEHAGUE-VISBY RULES

The Comit‘e Maritime International (CMI) initiated a reconsideration of the
Hague Rules. The CMI’s proposalswere considered at adiplomatic conference
a Brussels, culminating in the adoption of a Protocol to amend the Hague

3 See Abdul Ghafur Hamid & Khin Maung Sein, ‘ The Lega Implications of Electronic Bills of
Lading: a Challenge of the New Millennium’, Conference Paper, International Conference on
Law and Commerce 2002, The Malaysian Current Law Journal, July 2002, 300, at 305.

4 See Thomas J. Schoenbaum, Admiralty and Maritime Law, 2. ed., 1994, 548-49.
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Rules on 23 February 1968.% The 1968 Brussels Protocol brought the Hague
Rulesalittlemorein line with the needs of the changed world.*® The amended
Hague Rules have become known as the * Hague-Visby Rules . They retained
the underlying structure of the old Hague Rulesin order to avoid disruption to
the established laws and procedures that had grown up internationally. The
following are some of the important modifications by the Visby Amendments
to its predecessor.

(1) To solve the conflict of laws problems of the Hague Rules, the Hague-
Visby Amendments providethat the Rules apply in threetypes of voyages
where: (@) the bill of lading is issued in a Contracting State; or (b) the
carriageisfromaport inaContracting State; or (c) the contract of carriage
expressly provides that the Rules shall apply.*’

(2) The Hagues-Visby Rules increase the maximum amount for limitation
of liability of acarrier and introduce anew weight-based criterion: 10,000
francs'® per package or unit or 30 francs per kilo of gross weight of the
goods lost or damaged.®® By virtue of the SDR Protocol, 1979, the
limitation of liability is again amended to 666.67 SDRs per package or
unit, or 2 SDRs per kilo®.

(3) They aso provide unlimited liability for the carrier, where the carrier’s
actions involved intentional damage or recklessness. %

5 Protocol to Amend the International Convention for the Unification of Certain Rules of Law
relating to Billsof Lading, 1924, done at Brussels, 23 February 1968 (Hereinafter referred to as
the Hague-Visby Rules or the Brussels Protocol, 1968)

16 See Tan Lee Meng, The Law in Sngapore on Carriage of Goods by Sea,2™ Ed., Butterworths
Asia, Singapore, 1994, 316.

7 Article X of the Hague Rules was deleted and replaced by the above provision.

8 A franc means a unit consisting of 65.6 milligramme of gold of millesmal fineness 900.
Article 1V rule 5 (d)

®ArticlelV rule5 (). Seealso Mende sohn, Alan 1.,  The Best Way To Update Cargo-Damage
Limits’, J. of Comm., August 3, 1999, &t 8.

2 According to the SDR Protocol 1979, the unit of account is the ‘ Special Drawing Right’
(SDR) as defined by the Internationa Monetary Fund (IMF).

2L Article IV rule 5(e)
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(4) Theyincludeacontainer clause, in recognition of the new cargo packaging
techni ques adopted throughout the shipping industry.?

However, for many who are critical of the Hague Rules, the Hague-Visby
Rules do not deal adequately with some of the major defects in the Hague
Rules. For instance, the position concerning acarrier’sright to excludeliability
for negligent navigation and management of the ship was not changed. It has
also been said that the limitsof acarrier’sliability remain low under the Hague-
Visby Rules.

4. THE HAMBURG RULES

Some interests, principally in developing countries, were not satisfied with
the‘reform’ of the Hague Rulesby Visby Amendments and thought that anew
comprehensive approach to the carriage of goods by sea was needed. This
time the UNCITRAL took the initiative to reexamine the appropriate rules to
regulate carriage of goods by sea. This movement culminated in the adoption
of the United Nations Convention on the Carriage of Goodsby Seain Hamburg,
in 1978. The Convention, known as the ‘Hamburg Rules', entered into force
on 1 November 1992.2 The following are salient features of the Hamburg
Rules.

(1) A distinction between ‘carrier’ and ‘actual carrier’

One of themain features of the Hamburg Rulesisto draw adistinction between
a‘carrier’ and an ‘actual carrier’. The ‘carrier’ isthe person who entersinto a
contract of carriage with the shipper.?* The ‘actual carrier’ is the person to
whom the actual carriage of the goods has been entrusted.? In many instances
the carrier will himself perform the carriage as, for example, where a liner
operator accepts cargo direct from a shipper. In such a case the liner operator
will bethecarrier’, there being no delegation of carriage by himto an ‘ actual
carrier’. Conversely, whether the carrier sub-contracts all or part of carriage

2 Article IV rule 5 (c)

2 For an andysis of the Hamburg Rules, see Mankabady, S., (ed.), The Hamburg Rules on the
Carriage of Goods by Sea, 1978; Tetley, W., [1979] LMCLQ 1.

% Article 1. 1, the Hamburg Rules
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to another person, that person becomes an ‘actual carrier’ within the meaning
of the Hamburg Rules. By virtue of Article 10, the carrier remains primarily
responsible for the entire carriage, notwithstanding any delegation, while the
actua carrier isjointly and severaly liable for that part of the carriage which
he undertakes.

(2) Wider definition of ‘contract of carriage

The Hamburg Rules are not restricted to contracts of carriage ‘ covered by a
bill of lading or other similar document of title’ as stated in the Hague Rules.?®
The definition of a‘ contract of carriage by sea’ iswide enough to include any
contract of affreightment (except a charter party)®’. Where the contract is for
the carriage of goods partly by sea, for example carriage under a combined
transport bill of lading or through bill of lading, the rights and liabilities
prescribed by the Convention will apply to the sea leg of the carriage only.
The Hamburg Rules are not restricted to negotiable bills of 1ading and may be
applicable to non-negotiable hills of lading, sea way bills and electronic
documents.

(3) Period of carrier’sresponsbility is extended

The responsibility of the carrier for the goods covers the period during which
heisin‘charge’ of the goods at the port of loading, during the carriage, and at
the port of discharge, ie. normally from the time he has taken over the goods
from the shipper until the time he has delivered to the consignee, subject to
local port regulations.?®

(4) Basisof carrier’sliability: ‘presumed fault’

The Hamburg Rules adopt an entirely different approach from the Hague-
Visby Ruleswith regard to the basis of acarrier’sliability. The liability of the
carrier under the Hamburg Rulesis based on the principl e of ‘ presumed fault’,
which meansthat, asarule, the burden of proof restsonthecarrier. It envisages
three important points. First, the carrier is, without more, liable for loss of or

% Article 1. 2, the Hamburg Rules
% See Article 1(b), the Hague Rules
27 Article 1. 6, the Hamburg Rules
% Article 4, the Hamburg Rules
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damageto goodsaswell asfor delayed delivery if suchloss, damage or delayed
delivery of goods occurred while the goods are under his charge. Secondly,
the carrier isabsolved from liability if he, hisagentsor servants have taken all
measureswhich could reasonably berequired of themto avoid theloss, damage
or delayed delivery in question. Thirdly, in contrast to the position under the
Hague-Visby Rules, it isfor the carrier to prove that he has not been at fault.

(5 Aboalition of ‘exceptions’ to the carrier’s liability

An important feature of the Hamburg Rules is the absence of familiar
‘exceptions’ to a carrier’s liability contained in Art. 1V rule 2 of the Hague
and Hague-Visby Rules.® In so far as the majority of the exceptions are
concerned, the effect of the abolition would be minimal. However, one major
shift of responsibility is envisaged by the abolition of the exception covering
the‘ negligencein the navigation and management of theship’.* Cargointerests
have long contended that it is unreasonabl e that a carrier, in complete control
of vessal and cargo, should exclude such liability whichisbasic to the contract
of carriage. Moreover it isaform of protection which is not extended to the
carrier in any other mode of transport. Carrier interests are naturally rel uctant
to forgo such traditional protection and argue strongly, inter alia, that such a
change would result in a substantial increase in freight rates.

(6) Liability for delayed delivery of goods

The Hamburg Rules, unlike the Hague-Visby Rules, impose liability on the
carrier for delayed delivery of goods unless he has taken all measures which
could reasonably have been taken to avoid the delay and its consequences.®
This brings the Hamburg Rules in line with three international conventions
concerning other modes of transport of goods, namely: the Warsaw Convention
1928 (air); the CMR Convention 1956 (road); and the CIM Convention 1962
(rail).

2 Article 5. 1, the Hamburg Rules
2 Article IV rule 2(a)
L Article 5. 1, the Hamburg Rules
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(7) Higher limitation of liability

In respect of thecarrier’sright to limit hisliability, the Hamburg Rulesimpose
higher limits than those imposed under the Hague and the Hague-Visby Rules.
The liability of the carrier for loss of or damage to goods is limited to 835
SDRs per package or other shipping unit or 2. 5 SDRs per kilo of grossweight
of thegoods.®* Theliability for the carrier for delay in delivery islimited to an
amount equivalent to 2. 5 timesthe freight payable for the goods delayed (but
not exceeding the total freight payable under the contract of carriage).®® The
carrier isnot entitled tolimit hisliability if it isproved that the loss, damage or
delay in delivery resulted from an act or omission of the carrier done with
intent to cause such loss, damage or delay or recklessly and with knowledge
that such loss, damage or delay would probably result.®*

Jurisdiction; wider choice of courts: Under the Hamburg Rules, the
plaintiff isgiven awide choiceof courtsinwhichtoinitiatejudicial or arbitral
proceedings®. Provided that the court selected is competent in terms of its
own domestic law, the plaintiff has an option of instituting proceedingsin any
court situated in one of the following places:

+  the principa place of business or, in the absence thereof, the habitual
residence of the defendant; or

+  the place where the contract was made provided that the defendant has
there a place of business, branch or agency through which the contract
was made; or

+  theport of loading or the port of discharge; or

+  any additional placedesignated for that purposein the contract of carriage
by sea %

Apart from the aforesaid, an action may be instituted in the courts of any port
or placein acontracting State at which the carrying vessel or any other vessel
of the same ownership may have been arrested in accordance with the normal

%2 Article 6. 1(a), the Hamburg Rules

% Article 6. 1(b), the Hamburg Rules

% Article 8. 1, the Hamburg Rules

% Under Article 22, the parties may provide by agreement evidenced in writing that any dispute
be referred to arbitration.

% Article 21. 1, the Hamburg Rules
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legal procedures. In such a case, however, the defendant can demand the
removal of thetrial to one of thejurisdictionsreferred toin theabove paragraph,
provided that heis prepared to furnish security sufficient to cover any possible
judgment against him.*’

From a pure legalistic point of view, the Hamburg Rules appear to be
much more comprehensive and much better in termsof giving solutionsto the
defects or shortcomings of the other two regimes. At the sametime, it isto be
admitted that when compared to either the Hague Rules or the Hague-Vishy
Rules, the Hamburg Rules are clearly in favour of the shipper. It is, therefore,
not surprising that the Rules have not been warmly received by ship-owners
and their insurers.

Those critical of the Hamburg Rulesfear that the application of the Rules
so favour cargo interests to such an extent that increased claims will be
encouraged, resulting in increased carrier liability. They also point out the
fact that because the Hamburg Rules have higher limitsof liability, the amount
of damages recovered from carrierswill be higher. Thisincreasein liability in
turn result in higher insurance costs and inevitably in higher freight rates. This
may put afinancia squeeze on carriers and their insurers at a time when the
shipping industry is depressed and the insurance industry is facing troubled
times.®

5. CARRIAGE OF GOODS BY SEA LAW IN THE BEST INTEREST
OF MALAYSIA

Thefirst thing which is very clear isthat the century-old Hague Rules are no
more relevant for Malaysia as an emerging economy. The increasing use of
Electronic Datalnterchange and multimodal transport in Malaysiaisnot at all
compatible with the Hague Rules. The change isinevitable. In fact, Malaysia
isvery much lagging behind its trading partnersin particular and the practice
of theinternational community in general so far asthelaw regulating carriage
of goods by seais concerned.

" Article 21. 2(a), the Hamburg Rules
% See Johnsen, Neils F., ‘A Comparison of the Hague, Hague-Visby, and Hamburg Rules:
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Malaysia's selection of a new regime for the carriage of goods by sea
should largely depend on the practice of the mgjor trading partners. It should
also take into account the current trend of the internationa practice and the
interests of the Malaysian ship owners, shippers, insurers, and forwarding
agents.

5.1 The practice of major trading partners

Malaysia'stop ten trading partners, in order of trade value, for the year 2002
are, (1) United States of America; (2) Singapore; (3) Japan®; (4) People's
Republic of China; (5) Taiwan; (6) Hong Kong; (7) Republic of Korea; (8)
Thailand; (9) Germany; and (10) Indonesia.

The United Sates of America

The United States have adopted the Hague Rules by virtue of the US Carriage
of Goods by Sea Act 1936. The Maritime Law Association (MLA) of the
United States prepared a new draft COGSA and submitted it to the Senate in
1996. The Senate Sub-committee improved it and the sixth draft was out on
April 16, 1999 (commonly referred to as the Senate COGSA 1999).

The proposed US COGSA (Senate COGSA 1999) contains some useful
Hague-Visby Rules and Hamburg Rules provisions, but the other particular
provisions, gpparently adopted in the negotiationswith variousinterests, would
seem to put it far out of the mainstream of internationa law on carriage of
goods by sea. It isacompletely different statute from anything in the shipping
world. That is why Professor Tetley has rightly asked: * Would it have not
been better to have gonetheroute of China, Australia, New Zealand, the Nordic
countries, or Canada and adopted changes to US COGSA 1936 which were
compatible with the Hague-Visby Rules 1968/1979 and the Hamburg Rules
1978, thus placing the US in a position to accept new international legidation
in the future, while leaving it with a regime that is not out of step
internationally 2+

Much Ado About (?)’, (1996) 70 Tulane Law Review, 2051.

% |n terms of imports, Japan is the top importer to Malaysia and the USA and Singapore rank
the second and the third respectively.

0 Tetley, William, ‘ The Proposed New United States Senate COGSA: The Disintegration of
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The major shortcoming of the proposed US COGSA s its lack of
conformity with established international maritimeregulation. That drawback
has attracted criticism from America’s trading partners and has made the
adoption of it unlikely. For thetime being, thebill isstill awaiting congressional
attention. Furthermore, there is a close linkage between the proposed US
COGSA and the UNCITRAL’s Draft Instrument on Carriage of Goods.*
Therefore, itisnot surprising for the Chairman of the USMLA Committee on
Carriage of Goods to state: * For the time being, the proposal to amend the
current COGSA will not be addressed by the US Congress until such time as
the UNCITRAL document has been completed .*? It will take some years for
the UNCITRAL Draft Instrument to complete.

Sngapore

Singapore, Maaysia's immediate neighbour and a fellow ASEAN member,
sharesthe samelegidativehistory with Malaysia. It was, however, very prompt
to be up-to-date with its laws and has adopted the Hague-Visby Rules since
1972. Its Carriage of Goods by SeaAct 1972 was amended in 1995 to be able
to cope with the modern situations.®

People's Republic of China

Since China emerged as a major maritime nation, it has faced increasing
pressure from trade partners to adopt reasonable laws and regulations. Within
the last twenty years, it has enacted over twenty shipping-related laws and
regulationsincluding aCode of Maritime Law (Maritime Code).* The Chinese

Uniform International Carriage of Goods by SealLaw’, (1999) 30 Mar. L. & Com. 595, at 605.
“1 1t seems that the main authors of the two instruments are the same. See Tetley, William,
‘Reform of Carriage of Goods — The UNCITRAL Draft & Senate COGSA 99', MLA CLE
Presentation, New York, May 2, 2003.

42 Excerpt of the formal report of William R. Connor I11, Chair of the US MLA Committee on
Carriage of Goods at San Diego meeting of the US MLA in the Fall of 2002; cited from the
website: http://tetley.law.mcgill.ca.

4 Singapore’s Carriage of Goods by Sea Act was enacted by Parliament on 3 November 1972
and came into force on 16 January 1978.

“ See MARITIME LAW OF THE PEOPLE’'S REPUBLIC OF CHINA [Maritime Code]
(Adopted at the 28th Meeting of the Standing Committee of the Seventh National People’s
Congress), available at http://www.gis.net/chinal aw/lawtranl.htm.

The Journal of the Malaysian Bar


http://tetley.law.mcgill.ca
http://www.qis.net/chinalaw/lawtranl.htm

(2004) XX X111 No 4 INSAF 97

Maritime Code 1993, leans heavily towards the Hamburg Rules 1978 %, while
retaining afew important Hague-Visby principles® in regulating the carriage
of goods by sea. It also contains some provisions on multimodal transport
resembling, ingeneral, those of the Multimodal Convention 1980, and anumber
of original provisionson other matters. Therefore, the Chinese practice appears
to be the hybrid regime of both Hamburg and Hague-Visby, supplemented by
special innovative rules adapted to suit China’'s unique circumstances.*’

Japan and Republic of Korea

Japan adopted its Carriage of Goods by SeaAct in 19924, which entered into
force on 1 June 1993. In this way, Japan has become a member of the Hague-
Visby regimewith the full support of both Japanese ship-owners and shippers.
Similarly, by virtue of Korean Commercia Code (revised), entered into force
on January 1, 1993, Republic of Koreahasalso incorporated the Hague-Vishy
Rulesinto its national law.*

Thailand, Taiwan, Indonesia, and Germany

Thailand, a neighbour of Malaysia and an ASEAN member, has passed the
Carriage of Goodsby SeaAct 1991, (BE 2534), primarily based on the Hague-
Visby Rules but supplemented by certain provisions of the Hamburg Rules.*
Taiwan, a major trading partner of Malaysia, and Indonesia, an ASEAN
member, apply the Hague-Visby Rules by virtue of their respective nationa

4 Among the provisionsbroadly similar to Hamburg are the definitionsin general, and especially
the definitions of ‘ contract of carriage by sea’ (art. 41); ‘carrier’ (art. 42(1)) and ‘ actual carrier’

(art. 42(2) ); the port to port period of responsibility (although limited to containerised goods);

the joint and several liability of the carrier and actual carrier (art. 63); liability for delay (art.
57); and the rule on the contents of the bill of lading (art. 73).

4 The magj or rules of the Code reflecting the Hague/Visby Rules arethe duediligence obligation
of the carrier (art. 47); the carrier’'sduty to carefor the cargo (art. 48); the one-year timefor suit
(art. 257); the tackle-to-tackle period of responsibility for non-containerized goods (art. 46);

the excepted perils (art. 51); the rule on deviation (art. 49, second sentence); and the 666.67
SDR per package and 2 SDR per kilo limitations (arts. 56 and 277).

47 See, Hamilton , Mark S., * Sailing in a Sea of Obscurity: The Growing Importance of China's
Maritime Arbitration Commission’, (2002) 3 Asian Pacific Law and Policy Journal , 10.

48 See the Japanese Carriage of Goods by SeaAct, 1992, trandated into English by Prof. Kazuo
Iwasaki, Nagoya Keizai University, Japan.

4 SeeRok Sang Yu & Jongkwan Peck, * The Revised Maritime Section of the K orean Commercial

Code’, [1993] LMCLQ, 403, at 408.

% The Carriage of Goods by SeaAct 1991 of Thailand entered into force in February 1992.
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legidation.®* Germany is a party to the Hague Rules and has incorporated the
Visby Protocols into the German Commercial Code in 1986. Germany may
therefore be considered, for practical purposes, as a Hague-Visby State.

5.2 Current International Practice: Towards fragmentation

It is clear that there are at present three regimes that regul ate the carriage of
goodsby sea: the Hague, Hague-Visby, and Hamburg Rules. The Hague Rules,
however, appear to be no morerelevant to the contemporary world even though
a few former colonies and small entities (excluding the United States of
America) arestill partiesto them. 52 States, including almost al of theworld’'s
major maritime nations, are either parties to the Hague-Visby Rules or have
the Rules in their nationa laws. To date, 29 States are parties to Hamburg
Rules®: they are mostly developing States. It is very unlikely that any major
shipping nation will become a party to the Hamburg Rules. The competition
between the two regimes (Hague-Visby versus Hamburg) is quite a natural
oneand it reflects the competition between carrier interestsand cargo interests.
Neither of the two competing regimes can attract the overwhelming majority
of States. The primary objective of the unification of the law governing carriage
of goods by sea has already been frustrated by the conflict of interests within
the shipping industry itself.

In the meantime, we should not lose sight of the activities of the two
organisations which were responsible for the adoption of the two regimes: the
Comit'e Maritime International (CMI) for the Hague-Visby, and the United
Nations Commission on International Trade Law (UNCITRAL) for the
Hamburg Rules. In May 1998, the CMI finally decided to drop any attempt to
amend the Hague-Visby Rules. It decided to initiate a new project. On
December 10, 2001, the CMI adopted its ‘Draft Instrument on Issues of
Transport Law’, and delivered it to the UNCITRAL for further action. Based
on the Draft Instrument of the CMI, the UNCITRAL has commenced its new

°1 See http://tetley.law.mcgill.ca/maritime/table.htm.

%2 Austria, Barbados, Botswana, Burkina Faso, Burundi, Cameroon, Chile, Czech Republic,
Egypt, Gambia, Georgia, Guinea, Hungary, Jordan, Kenya, L ebanon, Lesotho, Malawi, Morocco,
Nigeria, Romania, Saint Vincent and the Grenadines, Senegal, Sierra Leone, Syrian Arab
Republic, TunisiaUganda, United Republic of Tanzania, and Zambia. http://www.uncitral.org.
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mega project on the preparation of its ‘ Draft Instrument on the Carriage of
Goods [Wholly or Partly] [by Sea]’3. It means that at the moment, the
UNCITRAL isin the early stage of its negotiations on a new international
convention that may some day replace the Hague Rules, the Hague-Visby
Rules and the Hamburg Rules.>

The UNCITRAL Draft isto be a Multipurpose Convention, comprising
of complicated and demanding subjects— multi-modal carriage, negotiability,
electronic commerce, freight, lien, etc. It isindeed an enormous task to draft
such aconvention and the ambitious project is along way from compl etion.>
But theimportant question iswhether it isrealistic to expect the nations of the
world to adopt such a document in the near future (if it were successfully
drafted) when we have failed to agree on ‘port to port’ (Hamburg, 1978) or
multi-modal carriage (The multi-modal Convention, 1980%).

The current international practice relating to carriage of goods by seais
indeed disappointing. Many shipping nations, in despair, are going off on their
own and adopting non-uniform changesto their national carriage of goods by
sealaws. In some cases, their national legislation includes‘ hybrid’ provisions,
combining el ementsdrawn from both the Hague-Visby and Hamburg regimes,
aswell asoriginal rulespeculiar to the State concerned. The unfortunate result
of these ‘municipal’ statutes is a further fragmentation of the law governing
carriage of goods by sea.

The only feasible solution to this fragmentation of international practice
is to look for what the world wants right away; the world wants a solution
without delay to magjor hardcore problems of carriage of goods by sea, among

8 See ‘Draft Instrument on the Carriage of Goods [Whole or Partly] [by Sea]’, UNCITRAL
Working Group Il (Transport Law), Twelfth Session, Vienna, 6-17 October 2003, Doc. A/
CN.9/ WGIII/WPR.32

% See Robertson, David W., and Sturley, Michael F.,, ‘ Recent Developmentsin Admiralty and
Maritime Law at the Nationa Level and in the Fifth and Eleventh Circuits', (2003) 27 Mar.
Law, 495,

% See Tetley, William, ‘Reform of Carriage of Goods — The UNCITRAL Draft and Senate
COGSA “ 99’ , MLA CLE Presentation, New York, May 2, 2003, http://tetley.law.mcqill.ca

% More than twenty years have passed and the Multi-modal Convention 1980 was ratified by
only 10 States. Ratification by 30 States isrequired to bring it into force.
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others, arealistic amount of limitation of liability and afair jurisdiction clause.
Thebasesfor any attempt to draft afuture convention should be (1) the Hague-
Visby Rules (because currently 75% of theworld tradeis done under the Hague-
Visby Rules) and (2) the Hamburg Rules (because 29 States have adopted
those Rules). Therefore, the Hague-Visby Rules should be slightly amended
by the CMI or by the UNCITRAL, adding the jurisdiction and arbitration
provisions, (and perhaps eliminating the exception of navigational fault and
adding port-to-port liability) of the Hamburg Rules.

5.3 Suggestionsfor Malaysia’'s new Carriage of Goods by Sea Act

It isinteresting to note that there was a move to adopt the Hague-Visby Rules
in Malaysia. About thirty years ago, the Carriage of Good by Sea Bill 1970,
was tabled in Parliament. The proposed Bill would repeal the Carriage of
Goods by Sea Ordinance 1950 and its equival ent statutes applicableto Sarawak
and Sabah respectively. The Bill would adopt the Hague-Visby Rules with
some minor modifications. It was intended to be a consolidated |egislation
incorporating the Hague-Visby Rules and some other maritime conventions,
It proposed changesto the M erchant Shipping Ordinance 1952.5 Unfortunately,
the Bill was never passed.®® It isneverthelessgood for Maaysafor two reasons:

(1) A consolidated legidationfor shipping law isnot appropriatefor Malaysia
at present because it is based on a civil law model and would have some
clashes with common law ideas with which Maaysia has been familiar for so
many years. It is the submission of the present writer that the best way is to
draft a pure Carriage of Goods by Sea Act without any mixture with other
merchant-shipping matters. These matters would form subjects for separate
Statutes.

(2) More than thirty years have passed after the proposed Bill and during
this period we have witnessed the shortcomings of the Hague-Visby Rules
and aso found ways and means to remedy them. Now is the best time for

5" For an analysis of the proposed Carriage of Goods by Sea Bill 1970, See Cecil Abraham,
‘Proposed Changes in Maaysian Shipping Law’, in Peter Koh Soon Kwang, ed., Carriage of
Goods by Sea, Butterworths, Singapore, 1986, 145, at 147-52.

% See, Jeremy M. Joseph, ‘ Carriage of Goods by Sea: Hague-Visby for Malaysia?, [1998] 1
MLJ 1, at 2.

The Journal of the Malaysian Bar



(2004) XX X111 No 4 INSAF 101

Maaysatodraft anew Carriage of Goodshy SeaAct, taking into consideration
the experience of other countries.

The analysis of the international practice in the previous section clearly
indicatesthat al the major trading partners of Malaysia, with the exception of
the United States of America, are adopting either the Hague-Visby Rulesor a
hybrid regime of Hague-Visby and Hamburg (eg. China). The current
international practice reveals that the majority of States, including the major
shipping nations where carrier interests are dominant, adopt the Hague-Visby
Ruleswhereas not anegligible number of States, mostly devel oping oneswhere
cargo interests are dominant, adopt the Hamburg Rules. Again, we can see
that some of the Hague-Visby States, in order to remedy the short-comings of
the Hague Visby Rules; and perhaps to be fair and just to the cargo interests,
apply in their national law certain provisions of the Hamburg Rules.

For example, inAustralia, the Carriage of Goods by SeaAct 1991 provided
for the implementation of the Hague-Visby Rules and for their automatic
replacement by the Hamburg Rules after three years. In 1994, introduction of
the Hamburg Rules was delayed until 1997 by aresolution of the Parliament.
In 1997, due to the opposition to the Hamburg Rules, the Carriage of Goods
by Sea Amendment Act 1997 was passed to replace the ‘automatic trigger’
mechanism of the 1991 Act for implementing Hamburg Rules with a
requirement for reviews at five-year intervals. Asaresult, Australia continues
to be bound by the Hague-Visby Rules. The next year, the Carriage of Goods
by Sea Regulations 1998 were promulgated, to add some modificationsto the
1991/ 1997 COGSA. Theseinclude ‘ port-to-port period of responsibility’ and
damages for delay, both of which are Hamburg Rules principles.®

Again, in Thailand, although the Carriage of Goods by Sea Act 1991 is
based on the Hague-Visby Rules, it also contains certain Hamburg Rules
principles of ‘port-to-port period of responsibility’ and damages for delay

% For the detail s of the modifications made by the Carriage of Goods by Sea Regul ation 1998,
see Sarah Derrington & Michael White, ‘Australian Maritime Law Update: 1998 (1999) 30
Mar. L. & Com. 419, at 420.
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(limited to 2.5 times the freight payabl e for the goods delayed)®. The sameis
true with the Nordic countries (Denmark, Finland, Norway, and Sweden).®

Againg this background, which regime is the best for Malaysia? It is
indeed afact that Maaysiais till acountry of shippersrather than ship owners.
Therefore, it is submitted that it would be in the best interest of Malaysia to
adopt anew Carriage of Goods by SeaAct, incorporating a hybrid regime of
the Hague-Visby and Hamburg Rules, supplemented by specia innovative
rules adapted to suit Maaysia's unique circumstances.

Malaysia should adopt the following Hague-Visby Rules provisions:

+  ‘Tackle-to-tackle' period of responsibility for non-containerised goods,

+  Duediligence obligation of the carrier;

+  Carrier’'sduty to care for the cargo;

+  The excepted perils (except the national fault exception);

+  Limitation of liability for loss of and damage to goods — 666.67 SDRs
per package and 2 SDRs per kilo;

+  Oneyear timefor limitation of action.

Malaysia should adopt the following Hamburg Rules provisions:

+  Definitions of the ‘contract of carriage by sea’, ‘carrier’, and ‘actual
carrier’;

+  ‘Port-to-port’ period of responsibility for contai nerised goods,

+  Liability for delay in delivery of goods— 2.5 timesthe freight payablefor
the goods delayed; and

+  Jurisdiction and arbitration clauses.

8 See Tilleke & Gibbins, ‘Maritime Claims', Thailand Legal Basics, March 2003, 151.

51 A new Maritime Code was adopted by the Nordic countries in 1994. The Nordic Maritime
Code 1994 congtitutes an attempt to add parts of the Hamburg Rules to the Hague-Visby Rules
to which all four countries continue to be parties. The Hamburg Rules principlesto befoundin
the Nordic Codeinclude: the port-to-port period of responsibility, liability for delay, and some
of the jurisdictional provisions. See Tetley, William, ‘ The Proposed New US Senate COGSA:
The Disintegration of Uniform International Carriage of Goods by SealLaw’, (1999) 30 Mar. L.
& Com.,, 595, at 612-3.
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6. CONCLUSION

The international practice regarding carriage of goods by sea has been very
much fragmented. The UNCITRAL isnow initiating negotiationsfor the Draft
Instrument on Carriage of Goods[Wholly or Partly] [by Sea]. We haveto wait
and see how much the work will be successful. Sinceit isan enormous proj ect
involving complicated issues to be solved, what is certain is that it will take
some years to complete. Even after its compl etion, no one can guarantee that
it will attract the acceptance of the overwhelming majority of States. It is,
therefore, advisablefor Malaysiato proceed with the reform of its Carriage of
Goods by SeaAct, which needed overhaul some 20 years ago.

It isthe submission of the present writer that the new Carriage of Goods
by Sea Act of Maaysia should adopt a hybrid regime of Hague-Visby and
Hamburg Rules, added with some Maaysian flavour. In thisway, the new law
would be in tandem with that of Maaysia’'s major trading partners and aso
with international practice. It would aso do justice to both carrier interests
and cargo interests.
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The Protection of Refugee Children in Malaysia:
Wishful Thinking or Reality?
by
Amer Hamzah Arshad!

“I"m for truth, no matter who tellsit. I'm for justice, no matter
who it isfor or against. I'm a human being first and foremost,
and as such I'mfor whoever and whatever benefits humanity as
awhole”

Malcolm X

Introduction

The United Nations Convention Relating to the Status of Refugees 1951
(hereinafter referred to as the “1951 Convention”) was the first international
treaty approved by the United Nations that dealt with issues concerning
refugees. The 1951 Convention clearly defines arefugee and sets out the kind
of legal protection and the minimum assistance, social and basic human rights
to be accorded to them by state partiesto the Convention. The 1951 Convention
emphasises that the rights to be accorded to refugees should, at the very least,
be equivalent to the rights enjoyed by foreign nationals living legaly in a
given country. More devel oped countries could go further and even bestow
rights upon arefugee that are similar to that of a citizen of a State.

Initialy, the 1951 Convention waslimited to protecting mainly European
refugeesin theaftermath of World War 11, butin 1967 aProtocol wasintroduced
(“the 1967 Protocol”) that expanded the scope of the Convention asthe problem
of displacement spread around the world. The 1967 Protocol removes the
geographical and time limitations written into the 1951 Convention.

To date the 1951 Convention and the 1967 Protocol are the two main
international instruments that regulate the treatment of those compelled to
leave their homes due to persecution in their country of origin. These two

! Advocate & Solicitor, High Court of Malaya.
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instruments are the bedrock of and guiding light for the office of the United
Nations High Commissioner for Refugees (hereinafter referred to as the
“UNHCR”) inits efforts to help and protect more than 17 million? ‘ people of
concern’? to the UNHCR.

Refugees in Malaysia

There are 145 countries that are parties to the 1951 Convention and/or the
1967 Protocol .* Unfortunately, Malaysiais one of the few remaining countries
that has ratified neither the 1951 Refugee Convention nor the 1967 Protocol,
even though there are approximately 27,000 refugeesin Malaysia (excluding
asylum seekers), 4,600 of whom are children.®

Malaysia has aso failed to enact any legislation for the protection of
refugees. As such refugees (adults and children) in Malaysia are treated as
“illegal immigrants” by the authorities and are subjected to harsh penalties®,
detention’ and deportation® under the Immigration Act 1959/63 (hereinafter
referred to as“the Immigration Act”). The Immigration Act does not recognise
refugees and due to the lack of such recognition in the Malaysian context,
refugees have been placed in a state of uncertainty, inevitably resulting in
human rights violations.

Since Maaysia is neither a state party to the 1951 Convention nor the
1967 Protocol, and does not provide for the protection of refugee children
under the Immigration Act, one wonders what protection exists for refugee
children.

2 Asof 1 January.2004. Figure from UNHCR's table in Refugees by Numbers, Edition 2004.
3Asylum seekers, refugees, internally displaced people returned refugees and statel ess persons.
4 As of 15 February 2005.

5 Asof 28 February 2005. Statistics obtained from UNHCR office, KL.

6 Section 6(3) of the Immigration Act 1959/1963. If convicted, a person shall beliableto afine
not exceeding ten thousand Ringgit (RM 10,000.00) or to imprisonment for aterm not exceeding
five years or to both, and shall aso be liable to whipping of not more than six strokes

7 Section 34 of the Immigration Act 1959/1963.

8 Sections 31 and 32(1) of the Immigration Act 1959/1963.
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Over the years, apart from the 1951 Convention and the 1967 Protocol,
other international or regional treaties which directly or indirectly deal with
the protection of refugees and those who seek asylum have been devel oped.
One of themorerelevant and noteworthy onesisthe Convention onthe Rights
of the Child (“the CRC"), primarily because Malaysia has ratified it.

This paper will therefore look into the basic protection that should be
accorded to refugee children under the CRC as well as its application in
Malaysiain general.

Convention on the Rights of the Child

The CRC is important to children in general because it sets comprehensive
standards for amost all aspectsof achild slife—from health and education to
socia and political rights. The CRC was adopted and opened for signature,
ratification and accession by General Assembly resolution 44/25 of 20
November 1989, and came into force on 2 September 1989. Maaysia signed
and ratified the CRC on 17 February 1995.

What may be of particular interest to refugee childrenisArticle 22 of the
CRC. ThisisbecauseArticle 22 of the CRC specifically endorsesthe rights of
refugee and asylum seeking children to appropriate protection and humanitarian
assistance. Article 22 of the CRC states asfollows:

“Article 22

1. StatesPartiesshall take appropriate measures to ensure that
achildwhoisseeking refugeestatusor whoisconsidered
a refugee in accordance with applicable international or
domestic law and procedures shall, whether unaccompanied
or accompanied by hisor her parentsor by any other person,
receive appropriate protection and humanitarian
assistancein the enjoyment of applicablerightsset forthin
the present Convention and in other international human
rights or humanitarian instruments to which the said States
are Parties.
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2. Forthispurpose, States Partiesshall provide, asthey consider
appropriate, co-operation in any efforts by the United
Nations and other competent intergovernmental
organisations or non-governmental organisations co-
operating with the United Nationsto protect and assist such
a child and to trace the parents or other members of the
family of any refugee child in order to obtain information
necessary for reunification with his or her family. In cases
where no parents or other members of the family can be
found, the child shall be accorded the same protection as
any other child permanently or temporarily deprived of his
or her family environment for any reason, as set forth in the
present Convention.

Initially, when Malaysia became a state party to the CRC, Malaysia had 12
reservations, one of which wasthisparticular article. However, in March 1999,
thereservation onArticle 22 wasremoved.® Theremoval of thereservation on
Article 22 of the CRC can be seen as a conscious act and a positive assertion
of the Malaysian government to theworld at large that M alaysiadoesrecognise
the need to protect and render humanitarian assi stance to refugee children.

The CRC has gained importance because of the near-universal ratification
of thetreaty.'° The CRC standards have been agreed to by almost every region
and most countries of the world that represent every type of political system
and religioustradition. Thewidespread ratification isal so important for another
reason; when a state is a party to the CRC but not to any refugee treaty, the
CRC may be used asthe primary basisfor protecting refugee children.

°To date Malaysia has also removed three other reservations. The reservationsthat remain are:
Article1 (Definition); Article2 (Non-Discrimination); Article 7 (Name and Nationality); Article
13 (Freedom of Expression); Article 14 (Freedom of Thought, Conscience and Religion); Article
15 (Freedom of Association); Article 28 (1) (a) (Free and Compulsory Education at Primary
Levd); and Article 37 (Torture and Deprivation of Liberty). The reservations were made as it
was found to be “incompatible with Malaysia's constitution, laws and ethics’.

10 There are 192 state parties as of 9 June 2004. Only 2 countries have yet to ratify the CRC.
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Article 22, in particular clause (1) makes it clear that all state parties
must provide appropriate protection and assistance to recognised refugee
children as well as those who are seeking asylum. However, Article 22 of the
CRC does not embark further to spell out what protection and ass stance should
be given to refugee children. Reference therefore hasto be madeto the Vienna
Convention on the Law of Treaties (“Vienna Convention”) which provides
for interpretationa principles to be used when interpreting an international
instrument. The Vienna Convention, inter alia, states that:

1) atreaty, shall beinterpretedin good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in the context and in the
light of its object and purpose;*? and

ii) thenormsor the principles enunciated in the said treaty should be applied
and performed in good faith and State parties should not frustrate the
achievement of the object and purpose of the treaty.*®

Read together, these rules call for good faith in the interpretation and
performance of the CRC. Clearly, it follows that Article 22(1) of the CRC
must be interpreted with reference to the object and purpose of extending
international protection to refugee children and state parties must not interpret
theArticlein amanner that would frustrate or defeat the object and purpose of
the CRC asawhole, in particular Article 22(1).

The purpose of the CRC is to ensure that specia care, assistance and
necessary protection are accorded to children because they are vulnerable and
dependent in nature. Article 22(1) of the CRC, in particular seeks to ensure
that refugee children will receive the same care and assistance as well as the
appropriate protection accorded to refugees.

In the refugee context, the main “ protection” and “ assistance” envisaged
under Article 22 of the CRC, would inter alia, include:

" Maaysiais astate party to this convention.

2 Article 31(1) of the Vienna Convention on the Law of Tresties.

13 Article 26 of the Vienna Convention on the Law of Treaties. Also known as the principle
pacta sunt servanda.
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1)  Theprevention of the return of refugeesto the country or territory
in which their life or liberty may be endangered;
When a child is compelled to flee his country of origin due to a well-
founded fear of being persecuted, his immediate concern is protection
against expulsion or refoulement. Such protection is necessary for
preventing further human rights violations. This is because a forcible
return to his country of origin may endanger hislife and safety.

Dueto this, the international community has recognised the principle of
non-refoulement, which prohibits states from returning a refugee or
asylum seeker to territories where there is arisk that his or her life or
freedom would be threatened on account of race, religion, nationality,
membership of a particular social group, or political opinion.*.

This principle of non-refoulement can be found in Article 33 of the 1951
Convention and has also been considered by a number of scholars as a
ruleof customary international law?®. It isthusbinding on all stateswithout
exception and regardless of whether they have ratified the 1951
Convention or the 1967 Protocol.

i) To prevent them from penalties for entering into the country of
refuge without any documents.
Since a refugee is person who flees his country of origin to avoid
persecution, it would be akin to rubbing salt into an open wound if heis
prosecuted and punished on account of hisillega entry into or presence
in the country where he is seeking refuge.

It must be emphasised that the situation of arefugee differs from that of
anordinary aien, who holdsanational passport and enjoys the protection
of the authorities of his country, to which he may return if he so desires.
Thisisnot so in the case of arefugee. Having entered the country in an
irregular manner, arefugeeisimmediately at odds with the authorities of
the country of reception. A refugee does not enjoy the luxury of

4 The Scope and Content of the Principles of Non-Refoulement; Opinion, Sir Elihu Lauterpacht
and Daniel Bethlehem.
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immigration through normal customary channels, and thus find himself
compelled to seek asylum by irregular entry to a safe country.’® It is for
these reasons that Article 31 was incorporated in the 1951 Convention.

lii) To reunite unaccompanied refugee children with their families.
In cases of unaccompanied refugee children, Article 22(2) of the CRC
requiresthe state partiesto assist such children to trace their parents and/
or family members and to reunite them.

ThisArticlemust beread in conjunction with Article 9', Article 10'® and
Article 20% of the CRC.

Iv) Right to education.
Education is vital to the development of children and will contribute
enormously to their well-being. The right to education is a recognised
universal human right and Article 28% of the CRC binds state parties to
fulfill their obligationin providing it. The mere fact that refugee children
are being uprooted does not negate their rights to education nor does it
negate the state's responsibility to provide it.

15 Deborah Perluss & Joan F. Hartman, Temporary Refugee: Emergence of A Customary Norm,
26 VaJ. Int’l L. 551 (1986) ) - argues that temporary refuge should be recognised as a norm of
customary international law. However, Kay Hailbronner, Non-Refoulement and Humanitarian
Refugees: Customary International Law or Wishful Legal Thinking?, 26 Va. J. Int'l L. 857
(1986) — disputes the emergence of a customary norm.

16 See The Law of Refugee Satus, by James C. Hathway, Butterwoths.

7 Article 9 of the CRC requires states parties to ensure that a child shall not be separated from
his or her parents against its will

18 Article 10 of the CRC statesthat applications by achild or the child’s parentsto enter or leave
astate party for the purpose of family reunification must be dealt with in a positive, humane and
expeditious manner. States parties shal further ensure that the submission of such a request
shall entail no adverse consegquences for the applicants and for members of their family.

9 Article 20 of the CRC states that where a child istemporarily or permanently deprived of the
child’sfamily environment, it shall be entitled to special protection and assistance provided by
the State. States parties shall in accordance with their national laws ensure aternative care for
suchachild. When considering solutions, dueregard shal bepaid to thedesirability of continuity
in achild’s upbringing and to the child's ethnic, religious, cultural and linguistic background.
2 The Maaysian government’s reservation on Article 28 paragraph 1(a), is limited to the fact
that primary education is not compulsory and available for free to all. However the Malaysian
government declares that primary education is available to everybody and as such, it should
also be made accessible and avail able to refugee children.
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In reality, refugee children in Maaysia are deprived of their right to
education. Even though there is a provision which enables non-citizen
children to be enrolled and admitted in local schools, such provisionsdo
not include refugee children.?

Effects of the ratification on the Convention on the Rights of the
Child

Ratification of international conventions should not be considered as a mere
public relations exercise. It requires the state parties to take pro-active steps
and actionsin order to promote the principles of the conventionsinthedomestic
context. The ratification of the CRC and the operation of Article 22 of the
CRC (read together with Article 3 and 4 of the CRC), require state parties to
legidate laws or amend existing laws to incorporate the fundamentals vis-a-
visthe protection of refugee childreninto the realm of their respective domestic
laws.

In the Malaysian context, the existing immigration laws at least must be
amended to incorporate the principles pertaining to refugeesin statutory form.

Bethat asit may, no specific law hasbeen |legislated nor any amendment
been made to the existing immigration laws vis-a-vis refugees in general, and
refugee children in particular. This pathetic state of affairs begs the question
as to what would then be the effects of ratifying the CRC from the domestic
jurisprudentia point of view.

Malaysia has generally taken the conservative approach in dealing with
international law and instruments. This conservative approachisthat therights
or principles in a convention or treaty have no application and cannot be
incorporated into the local jurisprudence until an Act of Parliament decreesit

2L Regulation 5 of the Education (Admission of Pupils to Schools, Keeping of Registers and
Conditions under which Pupils May be Retained in Schools) Regulation 1998, states that only
achild of astaff of embassy; achild whose parent isalso anon-citizen, working in government
service or agency, statutory body or any other place with a valid working permit; or a child
whose parent is a permanent resident of Malaysia may be admitted to a school, provided that a
student pass is issued by the Department of Immigration, among others,
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s0.21f at al, such instrumentsare only persuasive in nature aslong asthey do
not contradict any express statutory provisions.? This approach isillustrated
in the recent Federal Court decision of Mohamad Ezam v Inspector General
of Police®. In Ezam's case, Siti Norma Yaakob FCJ delivering one of the
judgments of the apex court, and referring to the Universal Declaration of
Human Rights 1948, said:

“In my opinion, the status and the weight to be given to the 1948

Declaration by our courts have not changed. It must be bornein

mind that the 1948 Declaration is a resolution of the General

Assembly of the United Nations and not a convention subject to

the usual ratification and accession requirementsfor treaties. By

itsvery titleit isaninstrument which declaresor setsout statement

of principlesof conduct with aview to promoting universal respect

for and observance of human rights and fundamental freedoms.

Since such principles are declaratory in nature, they do not, |

consider, have the force of law or binding on member states.”*

Force of Law?
Even though the above quoted passage appearsto disapprove of the application
of international documents in the domestic context; interestingly, Siti Norma
FCJinthe same case went one step further to suggest away for theincorporation
of international instruments into the local jurisprudence. Her Ladyship said
that:

“If the United Nations wanted those principles to be more than

declaratory, they could have embodied them in a convention or

a treaty to which member states can ratify or accede to and

those principles will then have the force of law”.

[emphasis added)]

2 See Merdeka University Berhad v Govt of Malaysia [1981] CLJ 191 (Rep).
% 3agong Tas & Orsv Kerajaan Negeri Selangor & Ors[2002] 2 CLJ 543
24[2002] 4 MLJ 449.

% |bid. At page 514
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This approach is heartening because it appears to suggest that the Malaysian
courts are willing to consider evolving its jurisprudence away from the
conservative approach that has been dominating the Maaysian Judiciary’s
approach in dealing with international instruments.

Legitimate Expectation and substantive relief?

The approach seems to suggest that since Malaysia has ratified the CRC, it
would have the force of law and thus bind the Malaysian government in its
dealings with refugee children. It is also apparent that by the same token, the
ratification of the CRC would be the basis for alegitimate expectation of the
protection offered and rights bestowed where refugee children are concerned.
Moreimportantly, it would enablethe courtsto providerdief to refugee children
who have not been accorded such protection and rights.

In fact thisis the position in Australia where in the case of Minister of
Sate for Immigration and Ethnic Affairs v Ah Hin Teoh? the following was
held:

“Moreover, ratification by Australiaof aninternational convention
is not to be dismissed as amerely platitudinous or ineffectual act
(see Minister for Foreign Affairs and Trade v Magno [1992] 37
FCR 298 at 343; Tavitav Minister of Immigration[1994] 2NZLR
257 at 266), particularly when the instrument evidences
internationally accepted standards to be applied by Courts and
administrative authorities in dealing with basic human rights
affecting the family and children. Rather, ratification of a
convention isapositive ssatement by the executive gover nment
of thiscountry to theworld and to the Australian people that
the executive government and its agencies will act in
accor dance with the Convention. That positive statement is
an adequate foundation for a legitimate expectation, absent
statutory or executive indications to the contrary, that
administrative decision-makers will act in conformity with

26 [1995] 2 CLJ 855.
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the Convention (cf. Simsek v Macphee[1982] 148 CLR at 644)
and treat the best interests of the children as “a primary
consideration” .?’

[emphasis added)]

Therefore by ratifying the CRC, the Malaysian government has effectively
made a positive statement to the world at large that the executive government
and its agencies will act in accordance with the Convention and thus render
the appropriate protection to refugee children.

The English courts have seen it fit to take the Australian position a step
further. The Court of Appeal in England in the decision of R v Secretary of
Satefor Home Department ex-parte Mohammed Hussain Ahmed and others*®
has since moved to interpret Teoh to say that not only does the concept of
| egitimate expectation demand that the state take into account the best interests
of an aggrieved party, abreach of the same givesaright torelief to the aggrieved
party. This case held as follows:

“1 will accept that the entering into atreaty by the Secretary of
State could give rise to a legitimate expectation on which the
public in general are entitled to rely. Subject to any indication to
the contrary, it could be a representation that the Secretary of
State would act in accordance with any obligations which he
accepted under the Treaty. This legitimate expectation could
giveriseto aright torelief, aswell as additional obligations
of fairness, if the Secretary of Sate, without reason, acted
inconsistently with the obligations which this country had
undertaken. Thisisvery much the approach adopted by the High
Court of Australia in the immigration case of Minister of Sate
for Immigration and Ethnic Affairsv Teoh [1995] 183 CLR 273.
The case was concerned with art 3 of the UN Convention on the
Rights of the Child.”

[emphasis added)]

27 |bid. At page 868.
211999] ImmAR 22.
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Further to the English position, it could be argued further that the principle
pacta sunt servanda, as enunciated in Article 26 of the Vienna Convention,
which requiresthat atreaty in force should be performed by the partiestoit in
good faith, as creating an obligation on the parties to the convention.? In the
present context, this, among others, would require the state party to refrain
from actionsincompatiblewith the object and purpose of the CRC, in particular
Article 22(1) of the CRC, and that the state party must exercise its rights
consistently with its other obligations under international law i.e. to protect
refugee children. Consequentialy, it is possible to argue that Article 22(1) of
the CRC does create an obligation the breach of which may giverise to some
kind of substantive relief as discussed in the case of Muhammed Hussain
Ahmed.

Since the Malaysian government had made a representation to the world
that it will act in accordance with any obligations which had been accepted
under the CRC, it isthe writer’s contention that such a representation creates
a legitimate expectation on the part of refugee children. Thisin turn gives a
right to relief against the Malaysian government or any of its agencies in
situations where they have acted, without reason, in a manner inconsistent
with their obligations under the CRC.

Assuch, it may well be argued that if any refugee child is prosecuted in
court for entering into Malaysiawithout avalid pass under Section 6(1)(c) of
the Immigration Act, a challenge may be made to such criminal proceedings.
The refugee child may commence appropriate proceedings by motion to a
High Court to quash the charge and the proceedings by producing evidenceto
satisfy the court that the charge has been preferred without any basis or
jurisdiction.® It is patently unacceptable for the Maaysian government to

2 The International Court of Justice stated in the Nuclear Test Case:

“Oneof the basic principles governing the creation and performance of legal obligations, whatever
the source, is the principle of good faith ...” Nuclear Tests (Australia v France) Case, 1CJ
Reports, 1974, 253, 268, para 46.

%0 See Karpal Sngh & Anor v Public Prosecutor [1991] 1 CLJ (Rep)183, where the Supreme
Court discussed on the inherent power of the High Court. The Supreme Court held that the
High Court hasinherent power to quash an indictment if on the face of theindictment or if itis
shown by way of an affidavit that the charge has been preferred without jurisdiction or has a
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ratify the CRC and then act in a manner clearly contradictory, inconsistent
and incompatible with the CRC, for example, by prosecuting refugee children
asillegal immigrants.

Such conduct does not sit well with the legitimate expectation and/or
obligation that had been created by virtue of Articles 3%, 4% and 22* of the
CRC (read together with the article 31 of the 1951 Convention, and Articles
26 and 31 of the Vienna Convention), and any such breach could therefore
giveriseto aright of relief.

External Aid to Interpretation?

Sadly, the local jurisprudence is stagnant and the courts appear very reluctant
to develop interpretational principles that would allow the importation of the
international instruments without an Act of Parliament. Thereis, however, an
approach that should be considered and that has been long used in more
developed legd jurisdictions to circumvent the conservative approach.

It has been widely accepted in other jurisdictions that the principles or
normsof international instrumentsmay also beincorporated through the process
of common law. Thisinvolvesthe exercise of theinterpretative jurisdiction of
the courts. Courts may, through the interpretation of municipal law introduce
and adopt principlesof internationa human rightslaw into the domestic system.
In Ahmad v Inner London Education Authority [1978] QB 36, Lord Scarman

substantial and apparent defect. The Supreme Court further addsthat where any party feelsthat
the charge and consequent proceedings are illegal on the face of record, then his remedy isto
take up appropriate proceedings before a High Court by way of a motion to quash the charge
and whole proceedings producing evidence to the satisfaction of the trial Judge to adopt such a
case.

31 The best interests of the child shall be a primary consideration in all actions concerning
children, whether undertaken by public or private social welfare ingtitutions, courts of law,
administrative authorities or legid ative bodies.

%2 States parties shall undertake al appropriate legidative, administrative, and other measures
for the implementation of the rights recognised in the present Convention. With regard to
economic, socia and cultural rights, States Parties shall undertake such measuresto the maximum
extent of their availableresources and, where needed, within theframework of international co-
operation.

3 Supra.
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held that:

“Today, therefore, we have to construe and apply section 30 not
against the background of the law and society of 1944 but in a
multi-racial society which has accepted international obligations
and enacted statutes designed to eliminate discrimination on
grounds of race, religion, colour or sex. Further, it isno longer
possible to argue that because the international treaty
obligations of the United Kingdom do not become law unless
enacted by Parliament our courts pay no regard to our
inter national obligations. They pay very serious regard to
them: in particular, they will inter pret statutory languageand
apply common law principles, wherever possible, so as to
reach conclusion consistent with our international
obligations”’.

[emphasis added)]

Similarly, in Australia, the Teoh's case has recognised that international

instruments can be referred to as an aid to interpretation. It was said that:
“But the fact that the Convention has not been incorporated into
Australian law does not mean that its ratification holds no
significancefor Australian law. Wherea statute or subordinate
legislation is ambiguous, the Courts should favour that
construction which accordswith Australia’sobligationsunder
atreaty or international convention to which Australia is a
party [Chu Kheng Lim v Minister for Immigration (1992) 176
CLR 1 at 381], at least in those cases in which the legidation is
enacted after, or, in contemplation of, entry into, or ratification
of, the relevant international instrument. That is because
Parliament, prima facie, intends to give effect to Australia’s
obligations under international law.

It isaccepted that a statute isto be interpreted and applied,

asfar asitslanguage permits, so that it isin conformity and
not in conflict with the established rules of inter national law
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[Polites v The Commonwealth (1945) 70 CLR 60 at 68-69, 77,
80-81].”
[emphasis added)]

The principles in Teoh's case have been followed and applied in two Indian
Supreme Court cases; viz, People’'sUnion for Civil Libertiesv Union of India
& Anor* and Vishaka & Ors v Sate of Rajasthan and Ors® In the Vishaka
case, it was held that:

“Itisnow an accepted ruleof judicial construction that regard

must be had to international conventions and norms for

constr uing domestic law when thereisno inconsistency between

them and there is a void in the domestic law. In the absence of

domesticlaw occupying thefield, to formul ate effective measures

to check the evil of sexual harassment of working women at all

work places, the contentsof International Conventionsand norms

are significant for the purpose of gender equality, right to work

with human dignity in Articles 14, 15, 1991)(g) and 21 of the

Congtitution and the saf eguards agai nst sexual harassment implicit

therein. Any International Convention not inconsistent with

the fundamental rights and in harmony with its spirit must

be read into these provisionsto enlar ge the meaning and the

content thereof, to promote the object of the constitutional

guarantees.”

[emphasis added)]

What these cases clearly show is that international instruments are not to be
disregarded asnot having local relevance smply becausenoAct of Parliament
has been enacted to import it into a country. To cling to the opposite view is
not only disappointing because no attempt has been made to devel op the local
interpretational jurisprudence, it would al so suggest that Malaysia sratification
of the CRC isnothing more than a public rel ations exercise on an international
level.

3 AIR 1997 SC 1203.
* AIR 1997 SC 3011.
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The writer contends that the Malaysian judiciary must, and not merely
should, have regard to international conventions and normsfor the purpose of
interpreting domestic law; and that such i nterpretation must be madein “good
faith” in accordance with the ordinary meaning to be given to the terms of the
convention or treaty in their context and in the light of its objective and
purpose.®

The cumulative effects of the operation of Articles 3, 4 and 22 of the
CRC requirethat all three branches of the government consider the best interest
of childrenin al of their actions, and to undertake all appropriate legidative,
administrative and other measures for the implementation of the rights of the
refugee children.

Therefore, in a situation where arefugee child is charged in court under
Section 6(1)(c) of the Immigration Act; it is possible to argue that the
Immigration Act is silent vis-a-vis its application on refugees, or, at the very
least, that Section 6(1)(c) of the Immigration Act isambiguousand obscurein
its application to refugees, and to apply Section 6(1)(c) of the Immigration
Act to refugees would result in absurdity. Hence, regard must be had to the
CRC, inparticular Article 22(1), aswell asthe Vienna Convention, in particular
Articles 18 and 31(1) thereof.

To apply Section 6(1)(c) of the Immigration Act to refugee children would
clearly be against the object and purpose of Article 22(1) of the CRC and the
principle of “good faith” as espoused in Articles 18 and 31(1) of the Vienna
Convention.

Reality

From the Malaysian government’s point of view, asylum seekersand refugees
(whether adults or children) are nothing more than unwanted statistics or a
modern-day version of the plague-rats who have the potential to cause social
problemsin the current market-driven society. Notwithstanding theratification

% Article 31(1) of the Vienna Convention on the Law of Tresties.
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of the CRC, the actual protection and assistance given to refugee children is
virtually non-existent. It isan undisputed fact that refugee childreninMaaysia
are vulnerable and suffer due to the lack of recognition of their status as
refugees. There are cases where refugee children as young as 10 years have
been arrested, are being detained®, have been charged in court or been subjected
to penalties merely on account of entering into Malaysia without valid
documentation.

Theincarceration of refugee children in detention or remand centres may
cause serious physical and psychologica health problemsto refugee children.
Refugee children in immigration detention are denied anything remotely
resembling a normal life. They are constantly exposed to an environment
detrimental to their physical and psychological well-being.®

InAustraliafor instance, the Royal Australian and New Zealand College
of Psychistrics (RANZCP) having conducted a study on refugee children
detained in detention centres as asylum seekers found that 80% of the refugee
children had attempted to harm themselves, and that all the children met the
diagnostic criteria for major depression and post-traumatic stress disorder.*
The combination of pre-migration trauma, the detention environment and
parental depression was “damaging” the children.* Even though there has
been no proper study undertaken by the Ma aysian government or the medical
fraternity vis-a-vis the impact of detention on refugee children yet, based on
the interviews and psychologica assessment conducted by UNHCR as well
as interviews conducted by the writer, there is empirical evidence to prove
that refugee childrenin Malaysian detention centres do suffer from fear, severe
depression, and emotional and traumatic experiences whilst in detention.

7 As of 28 February 2005, there are approximately 40 refugee children who are in detention
centres. Source from the office of UNHCR, Kuala Lumpur.

3 Comments by Dr Jon Jureidini, psychiatrist and spokesperson, Justice for Refugees SA.

% Royal Australian and New Zealand College of Psychiatrics (RANZCP)'sMediaRel ease dated
11 November 2003. E.g. there is a case where a seven year-old boy who has been diagnosed
with acute and chronic Posttraumatic Stress Disorder (PTSD) asaresult of traumatic experiences
in his fourteen months in Woomera and Villawood Detention Centres. The story of this child
was featured on Four Cornerson ABC TV, Australiain August 2001.

Source from http://www.chilout.org/information/childrens cases.html#badraie.

Ol bid.
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Apart from the psychological issue, there are also cases where refugee
children have been beaten up by other detainees.** Must we wait until adeath
in custody occurs before the Malaysian government will seriously consider
rectifying the appalling situation of refugee children in detention?

Refugee children who are not in detention arein no better position. They
aredeprived of basic needswhich are availableto other normal children. They
are deprived of shelter, nutritious food, education and heathcare. The living
conditions of the refugee children leave a lot to be desired. They live in
uninhabitable huts and shacks, which are set up in secluded areas with no
basic amenitiesor sanitary system.*? Some of the morefortunatelivein squatter
houses. Food and clothing are scarce, and if they are lucky they may receive
assistance from some non-governmental organisations, or from the UNHCR.
At other times, they will just have to cook and eat the centre of a bananatree
astheir ‘main course’.®

Formal education is denied to refugee children due to the fact that they
areconsidered illegal immigrants by the Maaysian government. Thelaw asit
stands does not alow themto be enrolledin public schools* Theonly education
they receive is from informal classes organised by non-governmental
organisations.

In short, whilst the children in Malaysia are blessed and enjoy the basic
needs and luxuries that any capitalist society can offer, refugee children in
Malaysia on the other hand are unfortunate and are denied the basic needs
which arerightly due to them. Refugee children, by virtue of the CRC, should
receivethe necessary protection and ass stance from the Ma aysian government.
They should not be ignored and left uncared for. They should not be arrested
and charged in court.* Neither should they be locked up in detention

41 Such information was communicated by the refugee children to the writer.

42 Thewriter had the opportunity to visit arefugee settlement in the Klang Valley, and these are
the things that the writer had observed.

4 This was demonstrated by one of the refugees to the writer.

4 Supra note 21

“ Thewriter has represented refugee children who had been arrested and charged in court under
Section 6(3) of the Immigration Act 1959/1963. In most of the cases, the charges were
discontinued after representations were made to the Attorney General’s Chambers.
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centres.**Thelack of commitment and political will onthe part of the Malaysian
Government to acknowledge their moral responsibilities only serves to
perpetuate the plight of refugee children.

Solutions

Even though the Malaysian Government has yet to ratify the 1951 Convention
and/or the 1967 Protocol or any of the international conventions pertaining to
refugees and human rights, the Malaysian Government, at the very least, can
still ensure and providethe most basic protection to arefugee such asimmunity
from penalties under the Immigration Act merely due to the fact that they
entered into Malaysia irregularly, and to also provide them with protection
from refoulement.

For astart, the Malaysian Government isin aposition to use the present
lawsto achievethisgoa. The Immigration Act, particularly Section 55, states
that the Minister may, by order, exempt any person or class or persons, either
absolutely or conditionally, from all or any of the provisions of this Act and
may inany such order providefor any presumptions necessary in order to give
effect thereto.

The Malaysian enforcement agencies, including the Attorney General’s
Chambers must adopt a policy which is reflective of, and in line with, the
Malaysian Government’sinternational obligation, which is created as aresult
of theratification of the CRC. There must be strict adherence to such palicy.

The judiciary can also play an important role through the process of
common law. As stated above, the judiciary may adopt the principles of
international human rights law relating to refugees into our domestic system
through the interpretative process. The authorities which have been discussed
above have clearly paved the way for the judiciary to move forward; the only
guestion that remains is whether they have the intellectual honesty to do so.

The Maaysian Government must also realisethat the refugee problemis
the social responsibility of the Malaysian Government itself. Hence, the
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Malaysian Government must consider establishing aninter-ministerial taskforce
on the refugee situation in Malaysia in order to work out concrete measures
and practical solution-oriented arrangements for all categories of persons of
concern to UNHCR, in particular refugee children and asylum seekers.*’

Ultimately, the Maaysian Government must sign and ratify the 1951
Convention and/or the 1967 Protocol relating to the Status of Refugees, conduct
comparative studies with other jurisdictions which are parties to the 1951
Convention and/or 1967 Protocol, and thereafter revise the relevant domestic
laws, in particular theimmigration lawsto cater for the protection of refugees.
Additionally, aproper mechanism for the determination of refugee status must
be set up either within the existing Department of Immigration or through an
independent tribunal.

Conclusion

Dueto the growing refugee problem in the world today, some eff ective means
must be adopted in order to solve this problem. The Malaysian government’s
paranoia of the influx of asylum seekers and refugees in the event the
government ratifies the Refugee Convention is an unfounded fear which the
government must overcome. As far as the writer is concerned, the supposed
justification for the government not ratifying the Refugee Convention isnothing
more that an attempt to avoid dealing with pressing humanitarian problems
that are beleaguering thousands of asylum seekers (adults and children alike)
in and around Malaysia.

It must also be remembered that since the Malaysian Government has
ratified the CRC, its action must not contravene the principles aslaid out in
the CRC. Otherwise, the Ma aysian Government will be seen asbeing ignorant
of itsinternational obligation and blatantly disregarding the protection of human
rights norms and values.

46 Supra note 38.
4" Non-Paper prepared by UNHCR for the Roundtabl e Discussion on Problems Associated with
the Presence of Refugees in Malaysia organised by Suhakam on 15 December 2004.
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Furthermore, it is often said that the level of civility of a country is
measured by how we treat our guests — and refugees are our guests. WWe must
treat them with respect. There is much that the government can still do to
ensure the treatment of refugees in a humane and civilised manner. The
ratification of the CRC is a step in the right direction and, if a child refugee
can be recognised, the next logica step is the recognition of adult refugees
becauseintruth, what is difference between achild refugee and an adult refugee
except their age? Lest we forget, the responsibility to protect and advocate the
rights of refugee children is not the sole responsibility of the Malaysian
government, non-governmental organisations or the UNHCR but the
responsibility of each and every citizen in this country.
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