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He completed his Bachelor of Arts in law and history in 1924 and went on to
read law at the Inner Temple in 1938.

However, his studies were interrupted by the Second World War when he
had to return home.

He returned to England in 1947 and was duly called to the Bar there in 1949.

The Tunku was a great respecter of the rule of law and the doctrine of
separation of powers between the Executive, the Judiciary and the
Legislature. During his premiership (1957-1970) there was no record of any
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requirements or interference with the Judiciary.
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REVOCATION OF AUTHORITY AND REMOVAL OF
ARBITRATOR

SUNDRA RAJOO*

At Common Law

At common law, the authority of the arbitrator is revocable. Given the
uncertainty of the legal nature of the relationship between the arbitrator

and the parties, either party may revoke the authority of a named arbitrator at
any time prior to the making of the award1.

There was some debate whether at common law the court had the power
to revoke the authority or remove an arbitrator. The 3rd Edition of Halsbury’s
Laws of England2 states that the court has neither been given nor claimed the
power to remove an arbitrator. On the other hand, Walton and Victoria have
suggested that the court has power to remove an arbitrator for misconduct or
delay but it has no power to replace him3.

However, the court has inherent jurisdiction to ensure that arbitration
proceedings are conducted judicially. In common law arbitration, the parties
must be given a fair hearing otherwise the resultant award will not be enforced

* Chartered Arbitrator, Architect and Town Planner, B. Sc (HBP) Hons (USM), LLB Hons
(London), CLP, Grad Dip in Architecture (TCAE), Grad Dip in Urban and Regional Planning
(TSIT), M.Sc. in Construction Law and Arbitration (With Merit) (LMU), MPhil in Law
(Manchester), Diploma in International Commercial Arbitration (CIArb), APAM, APPM,
FCIArb, FMIArb, FSIArb, FICA, MAE, ARAIA. Also Immediate Past Chairman, Chartered
Institute of Arbitrators, Malaysia Branch, Country Representative, Dispute Review Board
Foundation.
1 Vivion v Wilde (1609) 2 Brownl 290; Milne v Gratrix (1806) 7 East 608; Marsh v Bulteel
(1822) 5 B & Ald 507; Haggett v Welsh (1826) 1 Sim 134; Slee v Coxon (1830) 10 B & C 483;
Bright v Durnell (1836) 4 Dowl 756; Mills v Bayley (1863) 2 H & C 36; Thomson v Anderson
(1870) LR 9 Eq 523; Re Rouse & Co Ltd and Meier & Co Ltd (1871) LR 6 CP 212; Randell,
Saunders & Co Ltd v Thompson (1876) 1 QBD 748; Re Smith & Service and Nelson & Sons
(1890) 25 QBD 545.
2 Halsbury’s Laws of England, (3rd Edn), Vol. 2 at p 3.
3 A Walton and M Vitoria, Russell on the Law of Arbitration (20th Edn, 1982) p 53.
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by the court4. The court has power to remit an award to the arbitrator for
reconsideration or to set it aside on similar grounds as under the statutes5.

It is the authority of the arbitrator that is revoked and not the reference to
arbitration6. The principle applies not just to the arbitrator appointed by the
revoking party, but to an arbitrator appointed by the other party or by some
other means as was the case in In re an Arbitration between Fraser v
Ehrensperger7 where the arbitrator whose authority had been revoked by
party A had been appointed by party B as sole arbitrator in the light of A’s
default in appointing his own arbitrator.

A party to an oral arbitration agreement can repudiate it by revoking the
arbitrator’s authority or otherwise frustrating the arbitral process. Such
unilateral withdrawal of the arbitrator’s mandate by a party would constitute a
breach of a valid and binding contract at common law. Since the injured party
cannot specifically enforce a contract to arbitrate, he will be entitled only to
damages based on the circumstances of the case8. Both parties are entitled to
sue on the dispute upon abandonment of the arbitration. Indeed, either party
can sue on the dispute even while arbitral proceedings are pending for the
existence of submission does not oust the jurisdiction of the court9.

Under the Arbitration Act 1952 (Act 93)

Section 3 of the Arbitration Act 1952 (Act 93) removes the self-apparent
difficulties and provides that the authority of an arbitrator or umpire appointed
by or by virtue of a written arbitration agreement is, unless a contrary intention

4 Re, Morphett (1845) 2 Dow & L 967; Walker v King (1724) 9 Mod 63.
5 A Walton and M Vitoria, Russell on the Law of Arbitration (20th Edn, 1982) p 53.
6 Harcourt v Ramsbottom (1820) 1 Jac & W 505; Moffat v Cornelius (1878) 39 LT 102; Piercy
v Young (1879) 14 ChD 200.
7 (1883) 12 QBD 310, CA (Eng). See also Siemens AG v Dutco Construction Co (Pvt) Ltd
(1992) 18 YB Com Arb 140.
8 Doleman & Sons v Ossett Corp [1912] 3 KB 257 at 262.
9 Thompson v Charnock (1799) 3 TR 139; Mitchell v Harris (1701) 1 Ld Raym 671; Harris
v Reynolds (1845) 7 QB 71.
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is expressed in the agreement, irrevocable except by leave of the High Court.
The authority of the arbitrator is irrevocable without leave of court even though
he had been appointed orally10.

Lord Esher MR in Smith and Services and Nelson & Sons11 in discussing
the word irrevocable under a repealed English Act, explained that it did not
mean that the agreement to refer is irrevocable ‘because that always was in
the true sense irrevocable’ but the Act makes the authority of the arbitrator
irrevocable where he has once been appointed12.

Section 3 of the Arbitration Act 1952 (Act 93) also presumes that the
court has such powers which it alone exercises. The power to grant leave is
discretionary to be exercised according to the circumstances of each particular
case. The court will consider the balance of convenience and inconvenience
in exercising the discretion. Parties will not be relieved from an arbitral tribunal
they had chosen because they fear that the award may go against them.

This power operates in a negative manner. The parties themselves can
by agreement remove their arbitral tribunal in whole or in part, or agree to
revoke their submission to arbitration. To do so, an intention to that effect
must be manifest in the agreement. An example of such an agreement is
found in the Revised PAM Arbitration Rules which provides the appointment
of the arbitrator may be revoked at any time by the written agreement of the
parties13. This provision envisages a situation where the parties act jointly and
agree in writing to revoke an arbitrator’s authority. In the absence of the
agreement enabling the parties to revoke the authority of the arbitrator or
umpire, it can be effected only with the leave of the High Court. Any such
leave granted was to have the same effect in all respects as if it had been
made an order of court14.

10 Frota Nacional de Peroleiros v Skibsaktieselskapet Thorsholm [1957] 1 Lloyd’s Rep 1. The
court said that there is no power in the court to revoke the authority of an arbitrator against the
will of the party appointing him.
11 (1890) 25 QBD 545 at 550.
12 See also Doleman & Sons v Ossett Corp [1912] 3 KB 257 at 270, 271, CA (Eng), per
Fletcher Moulton LJ.
13 See Revised PAM Arbitration Rules (March, 2003 Edn), Art 4.4.
14 See Penang Development Corp v Trikkon Construction Sdn Bhd [1997] 3 MLJ 115, CA.
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The authority of the arbitrator continues until the applicant is given leave15.
Under s 4(2) of the Arbitration Act 1952 (Act 93), the authority of an arbitrator
is not revoked by the death of any party by whom he is appointed. However,
this provision operates without prejudice to any rule of law whereby the death
extinguishes any cause of action with which the dispute under arbitration may
be concerned. A party’s bankruptcy does not in itself operate as a revocation
of the submission, and the trustee in bankruptcy has no power to revoke it16.

The court will give leave only in respect of an arbitrator appointed by the
applicant where the provision is for an arbitrator to be appointed by each of
the two parties. The court has no power to revoke an appointment against the
will of the appointing party. It could in a proper case give leave for that party
to revoke it17. Once the arbitrator has made his award or the parties have
settled the dispute or difference, his jurisdiction cannot be revoked as he is
functus officio18.

It is open to the parties to settle the dispute or difference at any stage of
the proceedings. The arbitrator may or may not be called to record a consent
award as it depends on what the parties have agreed. If it has not been agreed
that the arbitrator must make an award against one party, the effect of the
settlement is that the arbitrator’s jurisdiction is abrogated.

However, a party to an oral arbitration agreement may revoke the authority
of an arbitrator appointed by him at will and without leave, though he might as
a result be liable in damages for breach of contract. The reason is that, apart

15 Mustill and Boyd, Commercial Arbitration (2nd Edn, 1989) p 526.
16 Andrews v Palmer (1821) 4 B & Ald 250; Snook v Hellyer (1818) 2 Chit 43; Ex p Edwards
(1886) 3 Morr 179; Hemsworth v Brian (1845) 1 CB 131; Taylor v Shuttleworth (1840) 8
Dowl 281; 9 LJCP 138; Tayler v Marling (1840) 2 M & G 55; 10 LJCP 26.
17 Frota Nacional de Petroleiros v Skibs Aktieselskapet Thorsholm [1957] 1 Lloyd’s Rep 1,
CA (Eng). See also Den of Airlie SS Co Ltd v Mitsui & Co Ltd (1912) 17 Com Cas 116 at 131,
CA (Eng); Burkett Sharp & Co v Eastcheap Dried Fruit Co and Perera [1962] 1 Lloyd’s Rep
267 at 276, CA (Eng); Succula Ltd and Pomona Shipping Co Ltd v Harland and Wolff [1980]
2 Lloyd’s Rep 381.
18 Phipps v Ingram (1835) 3 Dowl 699.
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from statute, the courts will not specifically enforce an arbitration agreement19.
Revocation of the arbitrator’s authority is exactly equivalent to his removal20.

Circumstances in which leave may be given

An arbitration agreement is a mutual undertaking by the parties to submit their
disputes to arbitration and to abide by the arbitrator’s award. All questions of
fact are within the sole domain of the arbitrator and errors of fact in an award
are not open to challenge whereas errors of law are subject only to a limited
regime of review21. However, there is a possibility that errors of fact or law,
misconceptions and misstatements may in certain limited circumstances
contribute to a complaint of bias.

Revocation of the authority of an arbitrator or an umpire deprives one
party of his contractual rights. It may result in great delay and expense for the
parties concerned22. The court in Succula Ltd and Pomona Shipping Co
Ltd v Harland and Wolff Ltd23 held that if the other party was content to
allow the arbitrator to remain in office, and the arbitrator remained willing to
continue to serve, leave was to be refused unless the arbitration was in some
way fundamentally flawed and removal is the only right course to take. Lord
Denning explained24, ‘The original purpose of the section was to impede and
not promote the removal of arbitrators … it remains a remedy of last resort,
and the Court should not intervene with a well-established reference unless
convinced that it is the only right course to take’.

19 Doleman & Sons v Ossett Corpn [1912] 3 KB 257 at 268, CA (Eng); Pena Copper Mines Ltd
v Rio Tinto Co Ltd (1911) 105 LT 846; Bankers and Shippers Insurance Co of New York v
Liverpool Marine and General Insurance Co Ltd (1925) 21 Ll L Rep 86.
20 See A Walton and M Vitoria, Russell on the Law of Arbitration (20th Edn, 1982) p 141.
21 Mcpherson Train & Co v J Milhem & Sons [1955] 2 Lloyd’s Rep 59, CA (Eng).
22 Scott v Van Sandau (1841) 1 QB 102; Forwood v Watney (1880) 49 LQB 447; World Pride
Shipping Ltd v Daiichi Chuo Kisen Kaisha, The Golden Anne [1984] 2 Lloyd’s Rep 489; City
Centre Properties (ITC Pensions) Ltd v Tersons Ltd [1969] 2 All ER 1121, affd [1969] 1 WLR
772, CA (Eng).
23 [1980] 2 Lloyd’s Rep 381.
24 Succula Ltd and Pomona Shipping Co Ltd v Harland and Wolff Ltd [1980] 2 Lloyd’s Rep
381 at 388.
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For these reasons, the courts treat the leave to revoke the authority of an
arbitrator or an umpire as an extreme remedy, which is used sparingly, and
only in unusual cases. A much stronger case must be made to induce the court
to make an order giving leave to revoke the authority of an arbitrator or umpire
appointed by or by virtue of the arbitration agreement than is necessary to
induce the court to make an order staying legal proceedings in respect of the
matter agreed to be referred to arbitration25. In practice, parties may prefer
merely to protest at misconduct or irregularities during the proceedings and
seek to set aside the award after it is made.

The application for leave to revoke the arbitrator’s authority cannot be
used as a device to avoid arbitration. The court in Turk Gemi Kurtama v
Ithaka (Owners), The Ithaka26 refused to give leave for revocation when the
effect of leave was to allow the judicial proceedings to go ahead. The court
will consider the balance of convenience and expense, in deciding whether to
allow an arbitration to proceed or to grant leave to revoke the arbitrator’s
authority. Lord Denman in Scott v Van Sandau27 stated, ‘On a balance,
therefore, of the conveniences and inconveniences that await our decision on
the one side or the other, we have no doubt that the continued progress of the
inquiry before the arbitrator, with the hope of his coming to a just and satisfactory
conclusion, holds out the prospect of greater benefit and lesser evils to both
parties’.

A material consideration is the time when the application is made or
whether the proceedings would be prolonged by leave being granted. If it is
made at an early stage of the arbitration proceedings, the court will more
readily grant leave to revoke, assuming always that a good case for revocation

25 City Centre Properties (ITC Pensions) Ltd v Tersons Ltd [1969] 2 All ER 1121, affd [1969]
1 WLR 772, CA (Eng); Scott v Van Sandau (1841) 1 QB 102; Den of Airlie SS Co Ltd v Mitsui
& Co Ltd (1912) 17 Com Cas 116, CA (Eng); See also Belcher v Roedean School Site and
Buildings Ltd (1901) 85 LT 468 at 471 per Mathew LJ, CA (Eng); Succula Ltd and Pomona
Shipping Co Ltd v Harland and Wolff Ltd [1980] 2 Lloyd’s Rep 381; Stockport Metropolitan
Borough Council v O’Reilly [1983] 2 Lloyd’s Rep 70; James v Attwood (1839) 7 Scott 843 per
Tindal CJ; James v James & Bendall (1889) 22 QBD 669 at 674 per Stephen J.
26 [1939] 3 All ER 630.
27 (1841) 1 QB 102.
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is shown28. Vaughan Williams LJ in Den of Airlie SS Co Ltd v Mitsui & Co
Ltd29 explained, ‘When you are considering whether you shall make an order
for leave to revoke or not, one matter that you ought always to bear in mind is
that you should make no order which is likely to lengthen the arbitration
proceedings; and obviously, in a case where a question of construction of the
submission to arbitration arises, you will be very likely to lengthen the
proceedings enormously if you do not allow first the facts to be found to which
the submission to arbitration, when ultimately construed, will apply’.

The court will not give leave merely on the fact that the arbitrator had
erred in some way30 or was proposing to admit or exclude particular evidence31,
or was arguably exceeding his jurisdiction32. The court will also not give leave
because of the existence of judicial proceedings between the same parties on
a different matter as it is immaterial to the arbitration33.

Misconduct

The first situation where the court may give leave is where there is serious
and irreparable misconduct34. Section 24 of the Arbitration Act 1952 (Act 93)
makes reference to ‘misconduct’. There is no express reference in s 24 to
failure to be impartial, such as is found in s 25(1). However, the Act does not
define what amounts to misconduct. Misconduct is difficult to define35.

28 Re Gerard (Lord) and London & North Western Railway Co [1895] 1 QB 459, 11 TLR 170,
CA (Eng).
29 Den of Airlie SS Co Ltd v Mitsui & Co Ltd (1912) 17 Com Cas 116, CA (Eng).
30 James v James & Bendall (1889) 22 QBD 669, CA (Eng); Property Investments
(Developments) Ltd v Byfield Building Services (1985) 31 BLR 47; Ulysses Compania Naviera
SA v Hutingdon Petroleum Services Ltd, The Ermoupolis [1990] 2 Lloyd’s Rep 160.
31 Scott v Van Sandau (1841) 1 QB 102; Re Hart v Duke (1862) 32 LJQB 35; Re Dreyfus &
Sons and Paul (1893) 9 TLR 358.
32 SS Den of Airlie Steamship Co Ltd v Mitsui & Co Ltd (1912) 17 Com Cas 116, CA (Eng);
Faviell v Eastern Counties Railway Co (1848) 2 Exch 344 (where the remedy was granted).
33 City Centre Properties (ITC Pensions) Ltd v Tersons Ltd [1969] 2 All ER 1121, affd [1969]
1 WLR 772, CA (Eng).
34 Sharikat Pemborong Pertanian & Perumahan v Federal Land Development Authority [1971]
2 MLJ 210. See also Pearl Hill Sdn Bhd v Trikkon Construction Sdn Bhd [1984] CLJ 191.
35 [1971] 2 MLJ 210 at 211.
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Raja Azlan Shah J in Sharikat Pemborong Pertanian & Perumahan v
Federal Land Development Authority36 explained, ‘In the law of arbitration,
misconduct is used in its technical sense as denoting irregularity and not moral
turpitude. It includes failure to perform the essential duties which are cast on
an arbitrator as such, for instance, failure to observe the rules of natural justice,
appearance of bias or partiality’.

Therefore, misconduct includes what is sometimes called technical (legal)
misconduct where the integrity and competence of the arbitrator is not impugned
but it is said that he has made a procedural error37 and extends from mere
indiscretion to sheer dishonesty or fraud38. It is not misconduct for an arbitrator
to make an error of law39.

The arbitrator must follow the rules of natural justice. Natural justice as it
applies to arbitration comprises of two broad propositions, namely: (1) that the
arbitrator must act impartially and must not be a judge in his own cause, and
(2) that he must act fairly and give the parties a reasonable opportunity of
being heard. Essentially, the arbitrator in performing his judicial function brings
with it the duty to act without bias. Most cases depend as much upon the
terms of the reference and on the surrounding circumstances as upon the
conduct of the arbitrator or umpire, and it is therefore difficult to provide an
exhaustive definition of the term.

Misconduct justifying intervention by the court may take place at any
stage: before appointment, between appointment and entering upon the
reference, during the reference, or in the making of the award. Breach of this
duty amounts to misconduct as embodied in s 24 of the Arbitration Act 1952.

36 KS Abdul Kader v MK Mohamed Ismail [1954] MLJ 231, CA.
37 Chung and Wong v CM Lee [1934] MLJ 153, [1934] SSLR 190.
38 Gillespie Bros & Co v Thompson Bros & Co (1922) 13 Ll L Rep 519; RS Hartley Ltd v
Provincial Insurance Co Ltd [1957] 1 Lloyd’s Rep 121; Oleificio Zucchi SpA v Northern Sales
[1965] 2 Lloyd’s Rep 496; Moran v Lloyd’s [1983] QB 542, [1983] 2 All ER 200, CA (Eng).
See also London Export Corporation Ltd v Jubilee Coffee Roasting Co Ltd [1958] 1 All ER
494, [1958] 1 WLR 271, affd [1958] 2 All ER 411, [1958] 1 WLR] 611, CA (Eng).
39 See Laker Airways Inc v FLS Aerospace Ltd [1999] 2 Lloyd’s Rep 45; Rustal Trading Ltd v
Gill & Duffus SA [2000] 1 Lloyd’s Rep 14.
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The court’s powers under s 24(2) and (2) are reflective of the position at
common law40.

In conformity with the notion of justice, the court has an inherent jurisdiction
to make a declaration that the arbitration should not proceed, or to grant an
injunction restraining arbitration if there are objections to the fitness of the
arbitrator. The same test applies in relation to the court’s power to remove an
arbitrator on the ground of bias under s 24(1) of the Arbitration Act 1952 and
the court’s power to set aside an award on the ground of bias under s 24(2) of
the Arbitration Act. The use of the singular ‘an arbitrator’ in s 24(2) emphasises
that misconduct by one of several arbitrators may justify the setting aside of
an award41.

Actual or apparent bias

The second situation where the court may give leave to revoke the arbitrator’s
authority is provided in s 25(1) (and s 24(1) and (2)) of the Arbitration Act
1952 where there is actual or apparent bias. An arbitrator must act impartially,
objectively and without bias. Even though an arbitrator may in good faith believe
that he was acting impartially, his mind may be unconsciously be affected by
bias42. Bias is a predisposition to decide for or against one party without proper
regard to the true merits of the dispute. The proceedings before the arbitrator
and the result will be tainted. The moment he becomes partially inclined towards
a party, he loses his judicial character and the award which is the result of
such bias may be set aside.

40 Rustal Trading Ltd v Gill & Duffus SA [2000] 1 Lloyd’s Rep 14.
41 See also City Centre Properties (ITC Pensions) Ltd v Tersons Ltd [1969] 2 All ER 1121, affd
[1969] 1 WLR 772, CA (Eng), per Lord Denning MR. For examples where there exist a serious
breach of the rules of natural justice: Kirk v East & West India Dock Co (1887) 11 App Cas
738; Re Gerard (Lord) and London & North Western Railway Co [1895] 1 QB 459, 11 TLR
170, CA (Eng); Glamorganshire Canal Navigation Co v Nixon’s Navigation Co (1901) 85 LT
53.
42 See R v Gough [1993] 2 All ER 724 at 728, per Lord Goff based on R v Barnsley County
Borough Licensing Justices, ex p Barnsley and District Licensed Victuallers Association [1960]
2 All ER 703 at 715, per Devlin LJ.
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Lord Hewart CJ in R v Sussex Justice ex parte McCarthy43 stated that
it is ‘of fundamental importance that justice should not only be done, but should
manifestly and undoubtedly be seen to be done’, without giving currency to
‘the erroneous impression that it is more important that justice should appear
to be done than that it should in fact be done’. This celebrated dictum has
been particularly applied to disqualification of arbitrators or other adjudicators
as part of the overriding public interest that there should be confidence in the
integrity of administration of justice.

However, the proposition does not at all mean that once one of the parties
has lost or claims to have lost confidence in an arbitrator, the arbitrator should
stand down or be removed on the grounds that ‘justice should not only be done
but seen to be done’. The High Court Judge in Hock Hua Bank (Sabah) Bhd
v Yong Liuk Thin44 disqualified himself upon application by one of the parties.
While the case did not involve an arbitrator, the principles enunciated may be
applied to arbitration.

In directing the same High Court Judge to preside over the trial, Gopal Sri
Ram JCA said, ‘Secondly, a judicial arbiter must decide any question presented
to him for decision in the light of the objective facts and in accordance with
settled principles. On no account should his personal sentiment enter upon the
scene. Criticism of a judge is part of the territory in which he operates. So
long as that criticism is made bona fide, based on fact and in conformity with
law, none, least of all a judge, should mind: for there is no acquisition of
knowledge without criticism. Over-sensitivity to criticism may result in
ignorance, or much worse, intellectual arrogance. To decide a point in fear of
criticism is to abdicate duty. These are matters that form part of a well-
recognised judicial philosophy and should require no reiteration. In my judgment
the learned judge failed to act in accordance with these principles. He decided
upon disqualification, not on grounds argued before him. The record makes no
mention of the grounds relied upon by him as ever having been put to either

43 [1923] All ER 304.
44 [1995] 2 MLJ 213.
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side. His fear that an allegation may later be made against him is a non se-
quitur. In his carefully reasoned judgment, the learned judge was at pains to
point out his lack of prejudice. Yet he was not prepared to hear the case. That
to my mind is wrong.’

Actual bias occurs where the arbitrator is shown, in fact and for whatever
reason, to have been influenced in his decision making by prejudice, predilection
or personal interest. An irrebuttable presumption of bias occurs when the
arbitrator has a direct pecuniary or proprietary interest in the outcome of the
case45.

The learned authors, De Smith, Woolf and Jowell opined, ‘No person is
qualified to adjudicate in any judicial proceedings in the outcome of which he
has a direct pecuniary interest. The rule applies no matter how exalted the
tribunal … or how trivial the interest. Nor is it material that the judge could not
reasonably be suspected of having allowed himself to be influenced by his
pecuniary interest. The rule applies to members of magistrates’ courts, licensing
justices and arbitrators’46.

Blackburn J in R v Rand47 said, ‘there is no doubt that any pecuniary
interest, however, small, in the subject of inquiry, does disqualify a person
from acting as judge in the matter’. It is now settled that close family relationship
of the arbitrator with any of the parties to the proceedings before him will
disqualify him48. There is scanty authority on bias arising from personal
friendship because this type of bias is rarely alleged49. The court in Ex parte

45 See Dimes v Proprietors of Grand Junction Canal (1852) 3 HL Cas 759 at 793–794 per Lord
Campbell; Sellar v Highland Railway Co (1919) SC (HL) 19; R v Rand (1866) LR 1 QB 230
at 232 per Blackburn J; R v Camborne Justices, ex p Pearce [1955] 1 QB 41 at 47, [1954] 2 All
ER 850 at 855 per Slade J; R v Glough [993] 2 All ER 724, HL, at 730 per Lord Goff of
Chieveley; Clenae Pty Ltd v Australia and New Zealand Banking Group Ltd [1999] VSCA 35
at para 59 and para 3 per Charles JA and Winneke P.
46 De Smith, Woolf and Jowell, Judicial Review of Administrative Action, 5th Edn, 1995, p 528.
47 [1886] LR 1 QB 230 at 232-233.
48 Bridgman v Holt [1693] 1 Show PC 111; R v Armagh County Justices (1915) 49 ILT 56;
Metropolitan Properties Co (FGC) Ltd v Lannon [1968] 3 All ER 304.
49 See Cottle v Cottle [1939] 2 All ER 535.
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Blume, Re Osborn50 considered the degree of intimacy in personal friendship
and set aside a decision of a tribunal.

Strong personal animosity towards a party by an arbitrator will disqualify
the arbitrator from adjudicating in the arbitration as his adverse disposition or
hostility will rise to a real likelihood of bias51. The court in Catalina (Owners)
v Norma (Owners)52 removed an arbitrator who was overtly biased in his
behaviour in saying that ‘Portuguese people are liars’ in the courts of the
proceeding to which Portuguese were the claimants. Another example was
where a magistrate with a history of hostility and hatred against a defendant,
used strong words of enmity against the defendant after convicting him. The
conviction was quashed53.

However, the mere fact that litigation is pending between the arbitrator
and one of the parties, by itself, will not lead to an inference of bias, as long as
it is unconnected with the matter being arbitrated54. Similarly, an arbitrator
cannot be said to be biased by merely showing that he had agreed to give
evidence against the solicitors to one of the parties in unconnected legal pro-
ceedings arbitrated55. It is not relevant to show the fact of a commercial rela-
tionship between an arbitrator and one of the parties when that fact has no
bearing on the dispute in question arbitrated56.

The arbitrator’s professional relationship as a lawyer, architect, engineer,
quantity surveyor or claims consultant with a party may give rise to real likelihood
of bias if it is shown that their interest is directly related to the subject matter

50 [1958] 58 SR (NWS) (334).
51 R v Handley [1921] 61 DLR 656; Maclean v Workers Union [1929] 1 Ch 602. Cf White v
Kuzych [1951] AC 585.
52 (1938) 61 LI L Rep 360; 82 Sol Jo 698, DC (Eng).
53 Re Donoghue v Cork County Justices [1910] 1 IR 271; Re Kingston v Cork County Justices
[1910] 2 IR 658; Re Harrington v Clare County Justices [1980] 2 IR 116.
54 Re Barring Brothers & Co and Doulton & Co (1892) 61 LJQB 704; Belcher v Roedean
School Site and Building Ltd (1901) 85 LT 468.
55 Fletamentous Maritimos SA v Effjohn International BV (No 3) [1997] 2 Lloyd’s Rep 302.
See also Rustal Trading v Gill & Duffus [2000] 1 Lloyd’s Rep 14.
56 Re Clout and Metropolitan & District Railway Co (1882) 46 LT 141; Re Haigh and London
& North Western & Great Western Railway Companies [1896] 1 QB 649.
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of the proceedings57. The courts will intervene to remove an arbitrator if he is
a direct employee of one of the parties as there is real danger of bias58.
Sometimes, the contract administrator for example, the architect, engineer or
project manager in building contracts may be designated also as arbitrators in
the arbitration agreement.

The court in Eckersley v Mersey Dock and Harbour Board59

summarised the legal position in such a circumstance as follows: ‘This rule
which applies to a Judge or other persons holding judicial office, namely, that
he ought not to hear cases in which he might be suspected of a bias in favour
of one of the parties, does not apply to an arbitrator, named in a contract, to
whom both the parties have agreed to refer disputes which may arise between
them under it. In order to justify the court in saying that such an arbitrator is
disqualified from acting, circumstances must be shown to exist which establish,
at least, a probability that he will, in fact, be biased in favour of one of the
parties in giving his decision … Where, in a contract for the execution of
works, the arbitrator selected by the parties is the servant of one of them, he
is not disqualified by the mere fact that under the terms of the submission he
may have to decide disputes involving the question whether he has himself
acted with due skill and competence in advising his employer in respect of the
carrying out of the contract’.

A party who has agreed to an arbitrator who is an employee of the other
party cannot complain that the arbitrator is biased. The fact that the arbitrator
is an employee of the party is known to both parties at the time when they
signed the contract. The party, in order to secure the contract, submitted to
the jurisdiction of such an arbitrator. The mere fact that the arbitrator is an
employer cannot lead to a conclusion that he will or is likely to act as a biased
person. As such, the party cannot lead evidence based on this mere fact of

57 D Sutton, J Kendall, J Gill, Russell on Arbitration, 21st Edition, 1997, paragraph 4.034, p
121. See also Stevens v Stevens [1929] 93 JP 120.
58 Pickthall v Methyr Tydfil Local Board [1886] 2 TLR 805. Cf Blackmell & Co v Derby
Corporation (1909) 75 JP 129; Bremer Handelsgesellschaft mbH v Ets Soules et Cie [1985] 2
Lloyd’s Rep 199.
59 [1894] 2 QB 667.
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employment to prove that the arbitrator is biased or he had prejudged the
issue. Nevertheless, the arbitrator is still required to act fairly and cannot be in
collusion with his employer60. Any complaint of bias against the arbitrator
must be supported by credible evidence which satisfies the test of real likelihood
of bias.

The courts will not intervene merely because the arbitrator has appointed
as his solicitor a member of a firm advising one of the parties61, or the barrister
arbitrator had in the past taken instructions from the solicitors for one of the
parties62, or because the barrister arbitrator practises in the same chambers
as counsel for one of the parties63. There is real likelihood of bias if the arbitrator
is creditor to one of the parties, as an award in favour of the debtor party is of
direct benefit to the arbitrator64. On the other hand, it is not thought to give rise
to a sufficient likelihood of bias if the arbitrator is indebted to one of the parties65.

As can be seen from the above example, the modern approach favours a
pragmatic analysis. The court will refuse leave to revoke the arbitrator’s
authority where the potential effect of any decision on the arbitrator’s personal
interest is so small or de minimis as to be incapable of affecting his decision
one way or the other66. His interest must be direct. A remote or very tenuous
interest will not qualify to disqualify him67.

60 De Smith, Woolf and Jowell, Judicial Review of Administrative Action, 5th Edn, 1995, p 538;
Jackson v Barry Rly Co [1893] 1 Ch 238 at 247-248 CA (Eng), per Bowen LJ; Ranger v Great
Western Rly Co [1854] 5 HLC 72; Kemp v Rose [1858] 1 Giff 258; Kimberley v Dick (1871)
LR 12 Eq 1; Ives & Barker v Williams [1894] 2 Ch 478 at 488; Eckersley v Mersey & Harbour
Board [1894] 2 QB 667; Panamena Europea Navigacion (Comp Lim) v Fredk Leyland & Co
[1947] AC 428 (distinguishing Hickman & Co v Roberts [1913] AC 229); Nelson Carlton
Construction Co (Liquidator) v Hatrick (AC) (NZ) Ltd [1965] NZLR 144; Hounslow LBC v
Twickenham Garden Developments Ltd [1971] Ch 233.
61 Bunten and Lancaster (Product) Ltd v Kiril Mischeff Ltd [1964] 1 Lloyd’s Rep 386.
62 Bright v River Plate Construction Co Ltd [1990] 2 Ch 835.
63 Laker Airways Incorporated v FLS Aerospace Ltd [1999] 2 Lloyd’s Rep 45.
64 Cook International Inc v Handelsmaatschappij Jean Delavaux BV and Braat, Scott and
Meadows [1985] 2 Lloyd’s Rep 225.
65 Morgan v Morgan (1832) 1 Dowl 661.
66 See R v Inner West London Coroner, ex p Dallaglio [1994] 4 All ER 139, CA (Eng) at 162,
per Sir Thomas Bingham MR; Locabail (UK) Ltd v Bayfield Properties Ltd [2000] QB 451,
[2000] 1 All ER 65, CA (Eng).
67 Metropolitan Properties Co (FGC) Ltd v Lannon [1968] 3 All ER 304.
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The  House  of  Lords  in  R v Bow Street Metropolitan Stipendiary
Magistrate, ex p Pinochet Ugarte (No 2)68 held that the rule extended to a
limited  class  of  non-financial  interest.  The House of Lords stated the
implication  of  the  principle  in  the  following  language,  ‘This  principle,  as
developed by the courts, has two very similar but not identical implications.
First, it may be applied literally; if a judge is in fact a party to the litigation or
has a financial or proprietary interest in its outcome then he is indeed sitting as
a judge in his own cause. In that case, the mere fact that he is a party to the
action or has a financial or proprietary interest in its outcome is sufficient to
cause his automatic disqualification. The second application of the principle is
where a judge is not a party to the suit and does not have a financial interest in
its outcome, but in some other way his conduct or behaviour may give rise to
a suspicion that he is not impartial, for example, because of his friendship with
a party. The second type of case is not strictly speaking an application of the
principle that a man must not be judge in his own case, since the judge will not
normally be himself benefiting, but providing a benefit for another by failing to
be impartial.’

Apparent bias is where if the facts are approved which would lead to a
reasonable person, not knowing the arbitrator’s state of mind, to think likely
that there was bias, ie proof of the appearance of bias. It is no answer to such
an application that the agreement refers to a named arbitrator and that the
applicant, at the time when he made the agreement, knew, or ought to have
known, that the arbitrator, by reason of his relation towards any other party to
the agreement or of his connection with the subject referred, might not be
capable of impartiality.

The courts have established the limits of apparent bias by two competing
tests, namely at one end of the spectrum where there has been a ‘reasonable
suspicion of bias’ and at the other end, the arbitrator will only be disqualified
where there is a ‘real likehood of bias’. The two tests range between the
possibility of bias (this test being closer to that of reasonable suspicion) and
the probability of bias (this being closer to the actual bias test).

68 [2000] 1 AC 119 at 142, HL.
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The real likelihood of bias test has been restated in R v Gough69 as the
real danger of bias test. If right-minded persons would think that, in the cir-
cumstances, there was a real danger of bias on the part of the arbitrator, and
then he should not sit70. Here the court itself must decide the matter based on
the impression it has of the bias in the circumstances of the case. The test is
concerned with the actuality of the injustice and not its mere appearance. The
bias must be shown to be present before the decision is invalidated or removal
ordered.

On the other end, the reasonable suspicion of bias test is when it might be
reasonably suspected by fair-minded persons that the arbitrator might not resolve
the questions before him with a fair and unprejudiced mind71. It is suspicion
derived from the circumstances of the case from the point of view of a
reasonable observer, who may suspect that the decision making process was
unfair. The court will invalidate the decision or order revocation of the
arbitrator’s authority where there is reasonable suspicion from the
circumstances of the case that bias might have infected the decision.

The House of Lords in R v Gough72 reviewed the various tests in relation
to ‘real likelihood of bias’ and ‘reasonable suspicion of bias’ in contradistinction
to ‘real danger of bias’. As the test refers to ‘possibility’ and not ‘probability’
of bias, it is somewhat similar to that of the ‘real likelihood of bias’. The
House of Lords rejected the ‘reasonable suspicion test’ and suggested that for

69 [1993] 2 All ER 724.
70 Maleb bin Su v PP [1984] 1 MLJ 331 at 312–313 per Hashim Yeop A Sani, FJ; Hock Hua
(Sabah) Bhd v Yong Liuk Thin [1995] 2 MLJ 213, CA, at 226, per NH Chan JCA; Progressive
Insurance Sdn Bhd v Gaya Underwriting Services Sdn Bhd [1997] 3 MLJ 524, CA, at 530, per
Mahadev Shanker JCA; Insas Bhd v Raphael Pura [1999] 4 MLJ 650; R v Camborne Justices,
ex p Pearce above at pp 47 and 855 respectively per Slade J; AT & T Corporation v Saudi
Cable Co [2000] 2 Lloyd’s Rep 127 at 135 per Lord Woolf MR.
71 Kuala Ibai Development Sdn Bhd v Kumpulan Perunding (1988) Sdn Bhd [1999] 5 MLJ
137; Turner (East Asia) Pte Ltd v Builders Federal (Hong Kong) Ltd (No 2) [1988] 2 MLJ 502,
[1988] SLR 532; R v Liverpool City Justice, es p Topping [1983] 1 All ER 490 at 494 per
Ackner LJ.
72 [1993] 2 All ER 724 at 729 per Lord Goff. See also R v Gaming Board for Great Britain ex
parte Kingsley [1996] 10 CL 113 (CA). Cf Webb v R [1994] 181 CLR 41; Auckland Casino Ltd
v Casino Control Authority [1995] 1 NZLR 142.
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the sake of uniformity the test of ‘real danger of bias’ should be applied to all
cases of apparent bias from the point of view of the Court, not from the
‘reasonable man’.

Lord Goff said, ‘Since however the Court investigates the actual circum-
stances, knowledge of such circumstances as are found by the Court must be
imputed to the reasonable man; and in the results it is difficult to see what
difference there is between the impression derived by a reasonable man to
whom such knowledge has been imputed, and the impression derived by the
Court, here personifying the reasonable man.’ Lord Woolf concurred with
Lord Goff’s view by observing that ‘the real danger test is quite capable of
producing the right answer that the purity of justice is maintained across the
range of situations where bias may exist.’

The House of Lords in R v Bow Street Metropolitan Stipendiary
Magistrate and others, ex parte Pinochet Ugarte (No 2)73 extended the
rule of automatic disqualification where the adjudicator is shown to have a
non-pecuniary interest in the outcome of the case. Lord Browne-Wilkinson
stated, ‘… once it is shown that the Judge is himself a party to the cause, or
has a relevant interest in its subject matter, he is disqualified without any
investigation into whether there was a likelihood or suspicion of bias. The
mere fact of his interest is sufficient to disqualify him unless he has made
sufficient disclosure… I will call this automatic disqualification’.

It would appear that an arbitrator with direct pecuniary interest in the
outcome of the arbitration, or common cause with one of the parties to the
arbitration, will be removed by the court as a matter of course and his award
be set aside if it has reached that stage74. However, it will be subject to any
waiver where the complainant being fully aware of the potential conflict of
interests involved, had participated in or possibly had failed to object to the
arbitrator’s appointment. A party with a right of objection on the ground of
bias may waive his right so long as he acts freely and in full knowledge of the

73 [1999] 1 All ER 577 at 589, per Lord Browne-Wilkinson.
74 Locabail (UK) Ltd v Bayfield Properties Ltd [2000] 1 All ER 65.
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facts75. The English Court of Appeal in AT & T Corporation v Saudi Cable
Co76 held that there is no basis for applying a lower standard to arbitrators
than to judges. The court rejected the tenuous link set up to justify the removal
of an arbitrator. It held that there was no automatic disqualification as the
arbitrator was not a judge in his own cause and there was no danger of bias.

In favouring substance over appearance, the Court of Appeal has applied
the real likelihood test of bias in Hock Hua Bank (Sabah) Bhd v Yong Liuk
Thin77 and in Progressive Insurance Sdn Bhd v Gaya Underwriting Services
Sdn Bhd78. The respondent in Progressive Insurance Sdn Bhd requested
the arbitrator, Mr M Sivalingam (who was an advocate and solicitor in Messrs
Kean Chye & Sivalingam), to stand down as arbitrator on a rather tenuous
ground that he had a connection between a company of which the arbitrator
was a director and the claimant. The arbitrator refused and stated that there is
no question of his discharge as there was no conflict or bias. The respondent
then withdrew from the arbitration proceedings. The arbitrator proceeded to
make his award. The respondent applied to set aside the award on the basis of
the arbitrator’s misconduct. The High Court granted the application.

On appeal, the Court of Appeal reversed the decision and reinstated the
award. Mahadev Shanker JCA79 said, ‘However, it is a serious thing to allege

75 R v Sussex Justices, ex p McCarthy [1924] 1 KB 256; Shrager v Basil Dighton Ltd [1924] 1
KB 274; Rustal Trading Ltd v Gill & Duffus SA [2000] 1 Lloyd’s Rep 14 at 20 per Moore-Bick
J.
76 [2000] 1 Lloyd’s Rep 22, affirmed in appeal in [2000] 2 Lloyd’s Rep 127.
77 [1995] 2 MLJ 213.
78 [1997] 3 MLJ 524, CA. See also the following cases for the approach taken in Australia,
New Zealand, Canada and Scotland: Webb v The Queen (1994) 181 CLR 41; BOC New
Zealand Ltd v Trans Tasman Properties Ltd [1997] NZAR 49; R v S (RD) (1997) 151 DLR
(4th) 193; Doherty v McGlennan 1997 SLT 444. In cases of R v Moore, ex p Brooks [1969] 2
OR 677, 684, 6 DLR (3d) 465; Re Baring Brothers & Co and Doulton & Co (1892) 61 LJQB
704; Re Frankenberg and Security Co (1894) 10 TLR 393. Cf James v Attwood (1839) 7 Scott
841; Drew v Drew and Leburn (1855) 2 Macq 1; Re Donkin and Leeds Canal Co (1893) 9
TLR 192; Belcher v Roedean School Site and Buildings Ltd (1901) 85 LT 468; Town Centre
Securities plc v Leeds City Council [1992] ADRLJ 54 (leave was refused as there was little
likelihood of bias).
79 Progressive Insurance Sdn Bhd v Gaya Underwriting Services Sdn Bhd [1997] 23 MLJ 524
at 529.
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bias against an arbitrator. If the facts had been properly understood, it should
have been apparent that the objection was devoid of merit’. He added, ‘In
Hock Hua Bank (Sabah) Bhd v Yong Liuk Thin & Ors [1995] 2 MLJ 213,
this court dealt in some depth with the test for a real likelihood of bias. We
only need repeat a passage from R v Camborne Justices, ex p Pearce [1955]
1 QB 41 at pp 51-52 (also at [1954] 2 All ER 850 at p 855) where Slade J
formulated the test prescribed by Blackburn J in R v Rand (1866) LR 1 QB
230 at p 232 thus: ‘…that, to disqualify a person from acting in a judicial
or quasi-judicial capacity upon the ground of interest (other than
pecuniary or proprietary) in the subject matter of the proceedings, a real
likelihood of bias must be shown … not only from the materials in fact
ascertained by the party complaining, but from such further facts as he
might readily have ascertained and easily verified in the course of this
inquries.’ (Emphasis added) and continued: ‘The frequency with which
allegations of bias have come before the courts in recent times seems to
indicate that Lord Hewart’s reminder in R v Sussex Justices, ex p McCarthy
[1924] 1 KB 256 at p 259, that is “is of fundamental importance that
justice should not only be done, but should manifestly and undoubtedly
be seen to be done” is being urged as a warrant for quashing convictions,
or invalidating orders upon quite unsubstantial grounds and, indeed, in
some cases upon the flimsiest pretexts of bias. Whilst indorsing and fully
maintaining the integrity of the principle reasserted by Hewart, this court
feels that the continued citation of it in cases to which it is not applicable
may lead to the erroneous impression that it is more important that justice
should appear to be done than that it should in fact be done.’

In accordance with the principle of stare decisis, the real likelihood of
bias test as adopted by the Court of Appeal in Progressive Insurance Sdn
Bhd v Gaya Underwriting Services Sdn Bhd above prevails.

Deficiencies in arbitrator’s capability or performance

The third situation where the court may give leave to revoke the arbitrator’s
authority is where there are deficiencies in capability or performance for which
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the Arbitration Act 1952 provides no other remedy80. Another case where
injustice is being done and no other remedy is available to prevent may include
where the arbitrator exceeds or refuses the jurisdiction which has been given
to him by the parties81 or the arbitrator is disqualified from acting as such as
he does not have any special qualities predicated, eg, that he must be a
commercial man, or member of a particular association82.  In  such  cases,
removal of the arbitrator is an alternative remedy, as in cases of misconduct.

Justice of the case

Finally, the court may leave to revoke the arbitrator’s authority is where jus-
tice requires that the proceedings should be halted, temporarily or perma-
nently, and no other method of doing so is available to the court. A substantial
miscarriage of justice will take place in the event of its refusal83. If the court
decided that an order for removal would be of no use for this purpose and an
injunction might not be enough, then the only just course is to dispense with the
arbitration altogether and have the matter litigated84.

Issue of Fraud

It is provided in s 25(2) of the Arbitration Act 1952 where an agreement
between any parties provides that disputes which may arise in the future

80 Copper v Shuttleworth (1856) 25 LJ Ex 114; Burkett Sharp & Co v Eastcheap Dried Fruit Co
and Perera [1962] 1 Lloyd’s Rep 267, CA (Eng).
81 Re Gerard (Lord) and London & North Western Railway Co [1895] 1 QB 459, 11 TLR 170,
CA (Eng); Den of Airlie SS Co Ltd v Mitsui & Co Ltd (1912) 17 Com Cas 116, CA (Eng); Re
Donkin and the Proprietors of the Leeds Canal (1893) 9 TLR 192.
82 Drew v Drew and Leburn (1855) 2 Macq 1, HL, per Lord Cransworth LC; Jungheim
Hopkins & Co v Foukelmann [1909] 2 KB 948, 25 TLR 819; Rahcassi Shipping Co SA v Blue
Star Line Ltd [1969] 1 QB 173, [1967] 3 All ER 301.
83 James v James and Bendall (1889) 22 QBD 669 at p. 674 per Stephen J; Den of Airlie SS
Steamship Co Ltd v Mitsui & Co Ltd (1912) 106 Lt 451, CA (Eng).
84 Stockport Metropolitan Borough Council v O’Reilly [1983] 2 Lloyd’s Rep 70 at 78–80;
Copper v Shuttleworth (1856) 25 LJ Ex 114; East v West India Dock Co v Kird & Randall
(1887) 12 App Cas 38.
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between them will be referred to arbitration, and a dispute which so arises
involves the question whether any such party has been guilty of fraud, the
High Court will, so far as may be necessary to enable that question to be
determined by the High Court, have power to order that the agreement will
cease to have effect, and power to give leave to revoke the authority of any
arbitrator or umpire appointed by or by virtue of the agreement85.

Fraud is defined in s 17 of the Contracts Act 1950 to include certain acts
which are committed with intent to induce another party to enter into the
contract. Section 17 then lays down five different acts which may constitute
fraud. As a general rule, Visu Sinnadurai states that whenever a person causes
another to act on a false representation which the maker himself does not
believe to be true, he is said to have committed a fraud86. Wills J in Re Watson87

stated that ‘fraud … is a term that should be reserved for something dishonest
and morally wrong, and much mischief is done, as well as much pain inflicted
by  its  use  where  ‘‘illegality’’  or  ‘‘illegal’’  are  the  real  appropriate
expressions.’

The party against whom a serious charge of fraud is made should have
the opportunity of an investigation in open court on the basis that a judge is
better capable of dealing with such an issue as compared to an arbitrator88.
However, the said party does not wish the matter to be tried in court, the fact
the charge has been made will not in itself justify the court to exercise its
power89. The court may consider additional grounds if there is public interest
arising from the charge of fraud, or if it is undesirable that a particular arbitrator
should try the issue of fraud. An issue of fraud is capable in principle of falling

85 Capital Insurance Bhd v Wierig Prefab (Selangor) Sdn Bhd & Anor [2003] 1 MLJ 449;
Permavox Ltd v Royal Exchange Assurance (1939) 64 Ll L Rep 145.
86 Visu Sinnadurai, Law of Contract, Vol. 1, 3rd Edn, 2003, Lexis Nexis Butterworths, paragraph
5.06, p. 227. See also Derry v Peek (1889) 14 App Cas 337; Keng Chwee Lian v Wong Tak
Thong [1983] 2 MLJ 320, FC.
87 [1888] 21 QB 301.
88 Wallis v Hirsch (1856) 1 CBNS 316, 26 LJCP 72.
89 Cunningham-Reid v Buchanan-Jardine [1988] 2 All ER 438, [1988] 1 WLR 678, CA (Eng).
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within  the  scope  of  an  agreement  to  arbitrate;  whether  or  not,  it  does
so depends on the wording of the agreement90.

Parties cannot use a wild allegation of impropriety to avoid a reference to
arbitration. A bare allegation of fraud is not sufficient reason for the court to
exercise its power. There must be a concrete and specific charge of fraud.
There must be substance in the charge91. Fraud does not encompass all forms
of personal misconduct but means the knowing or reckless making of a
misstatement92. Fraud has to be strictly construed and its meaning does not
extend to cover professional negligence. The revocation of the arbitrator’s
authority is limited to the single issue of fraud, the arbitration continuing before
the same arbitrator on all the other issues93. The court cannot exercise the
discretion under the Arbitration Act 1952 s 25(2) the same way as in s 6 stay
proceedings where there is a submission to arbitration.

Practice and effect

The court’s jurisdiction to revoke arises only after a difference has arisen and
the arbitrator has been appointed94. The application for leave to revoke the
authority of an arbitrator is made by originating summons to a judge in chambers

90 Heyman v Darwins Ltd [1942] AC 356; [1942] 1 All ER 337, HL; Trainor v Phoenix Fire
Assurance (1891) 65 LT 825, 8 TLR 87; Kenworthy v Queen Insurance Co (1892) 8 TLR 211;
and May v Mills (1914) 30 TLR 287.
91 Wallis v Hirsch (1856) 1 CBNS 316, 26 LJCP 72 (distinguished in Hirsch v Im Thurn
(1858) 4 CBNS 569, 27 LJCP 254); Rusell v Rusell (1880) 14 ChD 471, 42 LT 112; Barnes v
Youngs [1898] 1 Ch 414, 46 WR 332 (approved on this point in Green v Howell [1910] 1 Ch
495); Minifie v Rly Passengers Assurance Co (1881) 44 LT 552; Camilla Cotton Oil Co v
Granadex SA and Tracomin SA [1976] 2 Lloyd’s Rep 10, HL; Cunningham-Reid v Buchanan-
Jardine [1988] 2 All ER 438, [1988] 1 WLR 678, CA (Eng).
92 Sarawak Shell Bhd v PPES Oil & Gas Sdn Bhd [1998] 2 MLJ 20, CA.
93 AG v Aoki Construction Co Ltd (1981) 23 BLR 85 per Jackson-Lipkin J.
94 James v Attwood (1839) 7 Scott 841; Re an intended Arbitration between Smith & Service
and Nelson & Sons (1890) 25 QBD 545, CA (Eng); Belcher v Roedean School Site and
Buildings Ltd (1901) 85 LT 468, CA (Eng); Doleman & Sons v Osset Corporation [1912] 3 KB
257, 81 LJKB 1092, CA (Eng).
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or a senior assistant registrar95. Leave to revoke the authority of an arbitrator
cannot be granted ex parte96.

The court has no power to direct the issue of orders of certiorari or of
prohibition addressed to an arbitrator directing that a decision by him be quashed
or that he be prohibited from proceeding in arbitration unless he is acting under
powers conferred by statute97.

Where the court also exercises its power to order that the arbitration
agreement shall cease to have effect5, the whole tribunal is divested of any
authority. Having revoked the arbitrator’s authority, the court is empowered
under s 26(2)(a) and (b) of the Arbitration Act 1952 (Act 93) either firstly, to
appoint a person to act as sole arbitrator in place of the person or persons
removed; or secondly, to order that the arbitration agreement will cease to
have effect with respect to the dispute referred. It may then also order that
any provision making an award a condition precedent to the bringing of an
action upon the dispute shall also cease to have effect98.

It would seem that under s 26(2)(a) of the Arbitration Act 1952 where
the authority of only one of a panel of arbitrators is revoked, the court has
power to dismiss the entire panel and replace it with a sole arbitrator. It is not
clear whether the court will exercise its power under s 26(2)(b) of the Arbitration
Act 1952 if some arbitrators remained in office, particularly as it would
effectively force the claimant into litigation99.

The courts will not use the power of revocation as a device of doing
away with an arbitration. As such, the court will not revoke the authority of
the arbitrator and then use its powers under s 26(2)(b) of the Arbitration Act

95 See the RHC O 69 rr 2(1)(b) and 3(1).
96 Clarke v Stocken (1836) 2 Bing NC 651, 5 LJCP 190.
97 R v Disputes Committee of National Joint Council for Craft of Dental Technicians, ex p Neata
[1953] 1 QB 704, [1953] 1 All ER 327.
98 Pratt v Swanmore Builders Ltd and Baker [1980] 2 Lloyd’s Rep 504.
99 Mustill and Boyd, Commercial Arbitration (2nd Edn, 1989) p 529.
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1952 to terminate the arbitration. Revocation is an end in itself and not a
means to a rather wider end100.

Actual revocation by notice to the arbitrator should follow the grant of
leave, and the other party or parties should be informed101. In other cases,
presumably only where the authority of the whole tribunal has been revoked
under s 26(2)(a) of the Arbitration Act 1952, the court has power to appoint a
sole arbitrator to replace the tribunal. The appointment of the substituted
arbitrator by the High Court takes effect as if the appointment has been made
under the terms of the agreement. No fresh mandate or terms of reference is
necessary102.

Where this power is not exercised, the party responsible for appointing
the arbitrator whose authority has been revoked must make a fresh
appointment. Otherwise the court may exercise its default powers under s 9
and s 12 of the Arbitration Act 1952. Any right to remuneration of the arbitrator
whose authority has been revoked depends upon his agreement with the parties.

In the absence of any express provision, the arbitrator is able to claim any
accrued fees and incurred expenses, plus fees which would have been
recoverable by him had his contract been allowed to run. If the arbitrator is
guilty of breach of contract or breach of his obligations under the Arbitration
Act 1952, he is presumably not entitled to loss of future fees but by virtue of
the immunity he enjoys, is not liable in damages103.

Removal of arbitrator for misconduct or delay

The High Court has a statutory jurisdiction under the Arbitration Act 1952 to
remove an arbitrator or umpire for misconduct or delay on application by any

100 Thai-Europe Tapioca Service Ltd v Seine Navigation Co Inc, The Maritime Winner [1989]
2 Lloyd’s Rep 506. See also Antaios Compania Naviera SA v Salen Rederierna AB [1985] AC
191, [1984] 3 All ER 229, HL; The Multitank Holsatia [1988] 2 Lloyd’s Rep 486.
101 Marsh v Bulteel (1822) 5 B & Ald 507.
102 Penang Development Corp v Trikkon Construction Sdn Bhd [1997] 3 MLJ 115, CA.
103 Mustill and Boyd, Commercial Arbitration (2nd Edn, 1989) p 243.
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party to the arbitration. A Judge in chambers or a Registrar may exercise the
jurisdiction of the High Court under the Arbitration Act 1952 (Act 93)104.

In judging whether an arbitrator failed to act, OP Malhotra states that the
following considerations may be relevant, ‘Which action was expected or
required of him in the light of the arbitration agreement and the specific
procedural situation? If he has not done anything in this regard, has the delay
been so inordinate as to be unacceptable in the light of the circumstances,
including technical difficulties and the complexity of the case? If he has done
something and acted in a certain way, did his conduct fall clearly below the
standard of what may reasonably be expected from an arbitrator? Amongst
the factors influencing the level of expectations are the ability to function
efficiently and expeditiously and any special competence or other qualifications
of the arbitrator by agreement of the parties. There may be other reasons on
account of which, he may fail to act expeditiously or without undue delay.
Besides, there may be other reasons of propriety, expediency or impossibility.105’

Misconduct under s 24(1)

The court may exercise its statutory jurisdiction of removal under s 24(1) of
the Arbitration Act 1952 if the arbitrator misconducts himself or the
proceedings106. Most applications involve allegations of actual or possible
unfairness107. The decision whether to apply for the removal of the arbitrator

104 RHC O 69 r 3(1).
105 See OP Malhotra, The Law and Practice of Arbitration and Conciliation: The Arbitration
and Conciliation Act 1996 (1st edn, 2002) p 450-451. LexisNexis Butterworths.
106 See the Arbitration Act 1952 s 24(1). As to what constitutes misconduct for this purpose
see earlier discussion under the revocation of the arbitrator’s authority and the cases cited in
the notes thereto. See also Modern Engineering (Bristol) Ltd v C Misyin & Son Ltd [1981] 1
Lloyd’s Rep 135, CA (Eng); Pratt v Swanmore Builders Ltd and Baker [1980] 2 Lloyd’s Rep
504; Veritas Shipping Corporation v Anglo-Canadian Cement Ltd [1966] 1 Lloyd’s Rep 76.
107 Interbulk Ltd v Aiden Shipping Co Ltd [1984] 2 Lloyd’s Rep 66; Turner (East Asia) Pte Ltd
v Builders Federal (Hong Kong) Ltd (No 2) [1988] 2 MLJ 502, [1988] SLR 532.
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for misconduct will, in practice, depend upon the view held of the arbitrator,
and the course of the proceedings and costs incurred to date108.

The court in Sharikat Pemborong Pertanian & Perumahan v Federal
Land Development Authority109 applied the tests as follows: (1) whether
there exist grounds from which a reasonable person would think that there
was a real likelihood that the arbitrator could not or would not fairly determine
the issue; and (2) whether the arbitrator’s conduct was such as to destroy the
confidence of the parties, or either of them, in his ability to come to a fair and
just conclusion.

The applicant in Kuala Ibai Development Sdn Bhd v Kumpulan
Perunding (1988) Sdn Bhd110 contended that the arbitrator, Mr Ng Chee
Keong had committed several acts of misconduct, namely:

(1) prejudging the issue;
(2) taking into consideration matters which he ought not to consider;
(3) delegation of power and duty;
(4) refusing to grant a proper hearing as to the question of costs;
(5) reversing the burden of proof in deciding the quantum of costs payable

to the first respondent; and
(6) communicating with counsel for the second respondent by phone

without the knowledge of the lawyers of the other party.

It was also contended that the arbitrator might not be impartial on the
ground of an earlier relationship between him and the architect. The applicant

108 Gillespie Bros & Co v Thompson Bros & Co (1922) 13 Ll L R 519; RS Hartley Ltd v
Provincial Insurance Co Ltd [1957] 1 Lloyd’s Rep 121; Oleificio Zucchi SpA v Northern Sales
Ltd [1965] 2 Lloyd’s Rep 496; Moran v Lloyd’s [1983] QB 542, [1983] 2 All ER 200, CA
(Eng).
109 [1971] 2 MLJ 210. See also Hagop Ardahalian v Unifert International SA, The Elissar
[1984] 2 Lloyd’s Rep 84; Modern Engineering (Bristol) Ltd v C Misyin & Son Ltd [1981] 1
Lloyd’s Rep 135, CA (Eng); Holland Stolte Pty Ltd v Murbay Pty Ltd (1991) 105 FLR 304 at
308–309 per Miles CJ.
110 [1999] 5 MLJ 137 at 147–150 per Nik Hashim J. See also AC Ho Sdn Bhd v Ng Kee Seng
(t/a Konsultan Senicipta) [1998] 2 MLJ 393; Turner (East Asia) Pte Ltd v Builders Federal
(Hong Kong) Ltd (No 2) [1988] 2 MLJ 502.
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applied  to  set  aside  the  interim  award  of  the  arbitrator  dismissing  the
applicant’s application for the disqualification and removal of the arbitrator
and  the  incidental  award  relating  to  such  dismissal  on  the  ground  of
misconduct under the Arbitration Act 1952 s 24 and for leave to revoke the
authority of the arbitrator to act as the arbitrator on the ground of reasonable
suspicion of bias on his part pursuant to s 25 of the Act.

Nik Hashim J, in applying both the ‘reasonable suspicion’ test and the
‘real likelihood’ test held: ‘Therefore, applying the above principles to the facts
of the present case, I am satisfied that a reasonable suspicion or real likelihood
of bias on the part of the arbitrator has been made out. The appearance of
bias has been established by his conduct. The arbitrator has committed the
acts of misconduct complained of subsequent to his appointment as the
arbitrator, and such misconducts, to my mind, are sufficient to remove him as
the arbitrator. The allegations of the ‘earlier relationship’ between the arbitrator
and the architect … may not on their own be sufficient to satisfy the two tests,
but the arbitrator’s misconduct committed subsequent to his appointment as
the arbitrator, seen in the light of his earlier relationship with the architect,
irresistably gives rise to the conclusion that there is a reasonable suspicion or
real likelihood of bias by the arbitrator in the proceedings. That conclusion is
based on the following acts of misconduct by the arbitrator. … There can be
no doubt that an arbitrator must always act judicially with a detached mind
and with patience. He must not at any time descend into the arena or take an
adversarial role. His response and words used must always be measured and
circumspect ... He must rule only after hearing the parties. He should always
maintain the dignity and impartiality of the appointment. This the learned
arbitrator in this case has failed to do. An arbitrator, once appointed, must take
note that his duty is to dispense justice according to law to the best of his
ability, and he must always be conscious of Lord Hewart’s reminder in R v
Sussex Justices, ex p McCarthy [1924] 1 KB 256 at p 259, that ‘justice
should not only be done but should manifestly and undoubtedly be seen to be
done’. In the present case, it has been amply established that the arbitrator
has not only misconducted himself but also the proceeding itself. He has shown
bias in the proceedings. The misconducts committed by the arbitrator have
made the proceedings radically wrong and vacuous…’
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The  court  in  Catalina  (Owners)  v  Norma  (Owners)111  removed  an
arbitrator  who  made  remarks  during  the  hearing  suggesting  that  he  held
preconceived  views  as  to  the  general  truthfulness  of  witnesses  of  the
nationality of the claimants; the court in Re Enoch & Zaretzky, Bock & Co112

removed an arbitrator who had called witnesses to fact without the consent of
the parties. On the other hand, the court in Re Whitwham Trustees etc and
Wrexham,  Mold  &  Connah’s  Quah  Ry  Co113  refused  to  remove  an
arbitrator  who  refused  a  contractor’s  application  to  start  hearings  early
because he had not done anything which he was not entitled to do.

Failure to be impartial under s 25

The court may exercise its statutory jurisdiction of removal under s 25 of the
Arbitration Act 1952 if the arbitrator fails to be impartial or to act impartially114.
The court in Catalina (Owners) v Norma (Owners)115 removed an arbitrator
who had shown bias by his remarks at the hearing was removed. It was held
in Schofield v Allen116 that the test is whether there exist grounds from which
a reasonable person would think that there was a real danger of bias.

111 (1938) 82 Sol Jo 698.
112 [1910] 1 KB 327, CA (Eng).
113 Re Whitwham Trustees etc and Wrexham, Mold & Connah’s Quah Ry Co (1895) 39 Sol Jo
692. See also Schofield v Allen (1904) 48 Sol Jo 176, 116 LT Jo 239, CA (Eng).
114 See the Arbitration Act 1952 s 25. As to what constitutes bias for this purpose see earlier
discussion under the revocation of the arbitrator’s authority and the cases cited in the notes
thereto.
115 (1938) 82 Sol Jo 698; Veritas Shipping Corpn v Anglo-Canadian Cement Ltd [1966] 1
Lloyd’s Rep 76.
116 (1904) 48 Sol Jo 176, 116 LT Jo 239, CA (Eng). See also Tracomin SA v Gibbs Nathaniel
(Canada) Ltd and George Jacob Bridge [1985] 1 Lloyd’s Rep 586. See also Metropolitan
Properties Co (FGC) Ltd v Lannon [1969] 1 QB 577, [1968] 3 All ER 304, CA (Eng); Hannam
v Bradford Corpn [1970] 2 All ER 690, [1970] 1 WLR 937, CA (Eng); R v Liverpool City
Justices, ex p Topping [1983] 1 All ER 490, [1983] 1 WLR 937; Ardahalian v Unifert
International SA, The Elissar [1984] 2 Lloyd’s Rep 84, CA (Eng).
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Failure to enter and proceed

The court may exercise its statutory jurisdiction of removal under s 14(3)(b)
of the Arbitration Act 1952 if the arbitrator fails to enter and proceed with the
reference and make an award with reasonable despatch. For these purposes
‘proceeding with the reference’ includes, in a case where two arbitrators are
unable to agree, giving notice of that fact to the parties and to the umpire117.

An arbitrator who is guilty of culpable delay, either in concluding the
hearing or making an award would be clearly be guilty of either misconduct or
misconducting the proceedings. An arbitrator is not at risk of being removed
by inactivity if nobody asked him for be active118.

Whether the arbitrator is culpable depends upon the nature of the
arbitration, the complexity of the issues and interests of the parties, not individual
circumstances of the arbitrator. So if the arbitrator were delayed in proceedings
by illness or unexpected absence abroad, he would be open to removal119.
Incompetence or misconduct is not sufficient to amount to a failure to use all
reasonable dispatch120.

The court when exercising its power under s 14(3) of the Arbitration Act
1952 may weigh the extent of time and costs spent already spent on the
reference which will be wasted, the warnings the arbitrator gave with regard
to his availability, information which parties had or should have had,  with
regard  to  his  general  availability  and  the  extent  to  which  the  reference
surpassed expectations.

Before the arbitrator is removed for delay in making an award, there
should ordinarily either be prejudice caused by the delay121, or the delay should

117 Arbitration Act 1952 s 14(3)(b).
118 Succula Ltd and Pomona Shipping Co Ltd v Harland and Wolff Ltd [1980] 2 Lloyd’s Rep
381 at 384.
119 Lewis Emanuel & Son Ltd v Sammut [1959] 2 Lloyd’s Rep 629; Korin v McInnes [1990]
VR 723.
120 Pratt v Swanmore Builders Ltd and Baker [1980] 2 Lloyd’s Rep 504 at 512.
121 Boncorp Pty Limited v Thames Water Asia/Pacific Pty Limited (1996) 12 BCL 139.
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lead to a justifiable lack of confidence in the arbitrator being able to complete
his task122.

Not qualified as required in contract

An additional ground added to by judicial decisions where the court may remove
the arbitrator is where the arbitrator did not have the qualifications required by
the contract between the parties123. Mustill and Boyd state that if the
requirement of contractual qualification is not met, the person appointed is not
in truth an arbitrator at all, and has no power to making a binding award124. In
other words, failure to satisfy it makes the appointment and the resulting award,
if any, a nullity.

Power of last resort

This is a power of last resort. Given the onus to be discharged, the remedy of
removal granted only in very exceptional circumstances125. For example, Goff

122 See also Lewis Emanuel & Son Ltd v Sammut [1959] 2 Lloyd’s Rep 629.
123 Oakland Metal Co Ltd v D Benaim & Co Ltd [1953] 2 QB 261, [1953] 2 All ER 650;
Jungheim, Hopkins & Co v Foukelmann [1909] 2 KB 948, 25 TLR 819; MacLeod Ross & Co
Ltd v Cradock Manners & Co [1954] 1 Lloyd’s Rep 258; Myron (Owners) v Tradax Export,
SA Panama City RP [1970] 1 QB 527, [1969] 2 All ER 1263; Royal Commission on Sugar
Supply v Trading Society Kwik-Hoo-Tong (1922) 38 TLR 684; Pando Compania Naviera SA
v Filmo SAS [1975] QB 742, [1975] 2 All ER 515; Aramco Servsco v EAC Bulk Transport Inc
(1993) WL 405996 [MDFLA 25 January 1993]; WK Webster & Co v American President
Lines Ltd (1994) Mealey’s International Reports 5-6; Palmco Shipping Inc v Continental Ore
Corpn, The Captain George K [1970] 2 Lloyd’s Rep 21 at 25; Robinson, Fleming & Co v
Warner, Barnes & Co (1922) 10 LI L Rep 331; FE Hookway & Co Ltd v Alfred Issacs & Sons
[1954] 1 Lloyd’s Rep 491; Cook International Inc v BV Handelmaatschappij Jean Delvaux
and Braat, Scott and Meadows [1985] 2 Lloyd’s Rep 225; Ewart & Sons Ltd v Sun Insurance
Office (1925) 21 Ll L Rep 282; Vincor Shipping Co Ltd v Transatlantic Schiffahrtskontor
GmbH [1987] HKLR 613 at 617 per Nazareth J; Pan Atlantic Group Inc v Hassneh Insurance
Co of Israel [1992] 2 Lloyd’s Rep 120, CA (Eng).
124 Mustill and Boyd, Commercial Arbitration, 2nd Edn., 1989, p 247.
125 Property Investments (Development) v Byfield Building Services (1985) 31 Build LR 97 per
Steyn J; Spurrier v GF La Cloche [1902] AC 446, PC.
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J in Modern Engineering (Bristol) Ltd v C Misyin & Son Ltd126 set aside
an award on the ground of the arbitrator’s grave error but refused an application
for his removal. It is confined to those cases where the arbitration simply
cannot be allowed to continue with the particular arbitrator in office.

There must be some real dereliction of duty by the arbitrator127. Miles CJ
in Holland Stolte Pty Ltd v Murbay Pty Ltd128 explained, ‘To remove an
arbitrator from office for [procedural errors which were indeed errors of law]
which must inevitably occur from time to time would render the position of an
arbitrator too precarious and deprive the arbitration system of the regularity
and stability necessary to an efficacious dispute resolution system which might
be a proper alternative to judicial resolution’.

Instances where removal was refused

The arbitrator in Ian Keith Brown v CBS (Contractors) Ltd129 had heard
matters alleged to have been made ‘without prejudice’ during the hearing. The
court held that it was not in the interest of justice or the parties for the arbitrator
to be removed. The matter was remitted to the arbitrator with the direction
that he should hear submissions from the parties on this point.

126 [1981] 1 Lloyd’s Rep 135, CA (Eng). See also Traynor v Panan Constructions Pty Ltd
(1988) 7 ACLR 47 per Hunt J; Pinas Construction Pty Ltd v Metropolitan Waste Disposal
Authority [1988] 7 ACLR 68 per Brownie J.
127 City Centre Properties (ITC Pensions) Ltd v Tersons Ltd [1969] 2 All ER 1121, affd [1969]
1 WLR 772, CA (Eng), per Lord Denning MR; Den of Airlie SS Co Ltd v Mitsui & Co Ltd
(1912) 17 Com Cas 116, CA (Eng); Scott v Van Sandau (1841) 1 QB 102 at 110; 113 ER 1068
at 1071; Succula Ltd and Pomona Shipping Co Ltd v Harland and Wolff Ltd [1980] 2 Lloyd’s
Rep 381; Stockport Metropolitan Borough Council v O’Reilly [1983] 2 Lloyd’s Rep 70 at 78-
79; World Pride Shipping Ltd v Daiichi Chuo Kisen Kaisha, The Golden Anne [1984] 2
Lloyd’s Rep 489; Property Investments (Development) v Byfield Building Services (1985) 31
Build LR 97.
128 (1991) 105 FLR 304 at 309.
129 [1987] 1 Lloyd’s Rep 279.
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In the past, the Court has refused an application to remove the arbitrator
for misconduct of a technical nature130, admitting inadmissible evidence131

and adhering persistently to an incorrect view132. The court in Turner v
Stevenage Borough Council133 ruled that an arbitrator who had sought an
interim payment from both parties was not guilty of wrongful conduct in
accepting payment from one party and in seeking to negotiate payment from
the other in genuine and open discussions. The applicant had alleged that there
was a demand for the payment of fees at an unreasonable time.

The jurisdiction may be exercised by a judge in chambers

An application to the court for the removal of an arbitrator under s 24(1) of
the Arbitration Act 1952 is to be made in the usual form under the Rules of the
High Court 1980. An application for removal is made by originating notice of
motion to a single judge in court134. An order for removal takes effect
immediately. It is a remedy exercised by the court. In the case of revocation,
when the order is made, the party is at liberty to issue the notice of revocation.
Until then, the arbitrator retains his authority. It is a remedy exercised by the
party135.

The  jurisdiction  may  be  exercised  by  a  judge  in  chambers  or  a
master136. The proceedings should be served on the arbitrator137. The fact
that an application to remove an arbitrator has been made does not affect the

130 Hagop Ardahalian v Unifert International SA, The Elissar [1984] 2 Lloyd’s Rep 84;
Holland Stolte Pty Ltd v Murbay Pty Ltd (1991) 105 FLR 304.
131 Jeuro Development Sdn Bhd v Teo Teck Huat (M) Sdn Bhd [1998] 6 MLJ 545; Hartela
Contractors Ltd v Hartecon JV Sdn Bhd [1999] 2 MLJ 481, CA; Suppu v Govindacharyar
(1887) 11 Mad 84; Howard v Wilson (1878) 4 Calc 231.
132 Asia Construction Company v Crown Pacific Ltd (1988) 44 BLR 135.
133 [1997] ADRLJ 409.
134 RHC O 69 r 2.
135 Mustill and Boyd, Commercial Arbitration (2nd Edn, 1989) p 526.
136 RHC O 69 r 3(1).
137 The proceedings should be served on the arbitrator. See also Succula Ltd and Pomona
Shipping Co Ltd v Harland and Wolff Ltd [1980] 2 Lloyd’s Rep 381; Pratt v Swanmore
Builders Ltd and Baker [1980] 2 Lloyd’s Rep 504.
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arbitrator’s jurisdiction. In fact, the arbitrator may continue the arbitration
proceedings and indeed proceed to an award pending the outcome of the
application to the court. To ensure that the arbitration is not delayed by a
tactical application, the court should exercise its power to grant an injunction
halting the proceedings only in very exceptional circumstances. In practice, if
the application appears to be well founded, it may be that parties would agree
to suspend the proceedings pending the outcome of the application, for if it is
successful there will have been a waste of costs where the arbitration contin-
ued138.

In the case of a dilatory arbitrator or umpire who is removed for such
failure is not entitled to receive any remuneration for his services, the removal
of an arbitrator has no consequences for the future of the arbitration itself.
Section 14(3) of the Arbitration Act 1952 confers no discretion. A subsequent
onset of delay deprives the arbitrator of all right to payment even if he may
have done good work in the early stages of the arbitration.

This is a compelling reason why the court should use some other route
instead of s 14(3). In getting rid of a dilatory arbitrator, it may be more expedient
to offer him a reasonable sum for work done even if not obliged to do so.
Before any application is made to the court, the dilatory arbitrator or umpire
should first be called upon to proceed139.

After the mandate of an arbitrator terminates, he becomes functus  offi-
cio. His removal of an arbitrator creates a vacancy. The court may appoint a
person or persons to act as arbitrators or umpire in place of the person or
persons so removed under s 26 (1) of the Arbitration Act 1952. Where the
arbitrator removed is the sole arbitrator, or where the court removes all the
arbitrators or an umpire who has entered on the reference, the court may

138 See Japan Line v Aggeliki Charis Compania Maritima SA, The Angelic Grace [1980] 1
Lloyd’s Rep 228, CA (Eng).
139 Drummond v Hamer [1942] 1 KB 352, [1942] 1 All ER 398. See also Port Sudan Cotton
Co v Govindaswamy Chettiar & Sons [1977] 1 Lloyd’s Rep 166 at 178 per Donaldson J
(judgment was reversed in the Court of Appeal on other grounds: see Port Sudan Cotton Co v
Govindaswamy Chettiar & Sons [1977] 2 Lloyd’s Rep 5, CA (Eng)).
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either appoint a sole arbitrator or order that the arbitration agreement ceases
to have effect with respect to the dispute referred140.

In theory, where an arbitrator is removed, the arbitration must begin
completely afresh because the new arbitrator has a duty to deal with the
whole dispute in all its aspects141. However, the parties are free to agree on
the question as to whether after replacement, the new arbitrator should continue
with the proceedings from the point of time where the mandate of the original
arbitrator terminated or commence the proceedings de novo.

In practice, parties may agree to use the pleadings and discovery or even
allow the new arbitrator to take over the reference at the point where his
predecessor left off142. Once the arbitrator either in accordance with the
agreement of the parties or in his discretion decides that the hearing previously
held may not be repeated, it would not be open to the party to question the
decision143.

140 See the Arbitration Act 1952 s 26(2); Mustill and Boyd, Commercial Arbitration (2nd Edn,
1989) p 529.
141 As happened in Re Enoch & Zaretzky, Bock & Co [1910] 1 KB 327, CA (Eng).
142 See Mustill and Boyd’s Commercial Arbitration (2nd Edn, 1989) at 533.
143 Kalyan People’s Coop Bank Ltd v Dulhanbibi Aqual Aminsaheb Patil AIR 1966 SC 1072.
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THE 'SUN RISES' ILLUMINATING THE ORANG ASLI'S
NATIVE CUSTOMARY RIGHTS TO LAND -

LET IT NOT 'SET'

JESWYNN ROHAN YOGARATNAM*

Today, all of us do, by our presence here ... confer glory
and hope to a newborn liberty. Out of the extraordinary

human disaster that lasted too long, must be born a society of
which all humanity will be proud.

Never, never and never again shall it be that this beautiful land
will again experience the oppression of one by another ... The
sun shall never set on so glorious a human achievement’1

The above extract illustrates the celebrated victory of independence in
South Africa from the apartheid regime, and resonates equally albeit to a
lesser extent the recent victory of the Orang Asli2 in Malaysia, when legal
recognition to their native customary rights to land was deemed as proprietary
interest in land. This victory sets out the core discussion in this paper, examining
the fundamental liberty of right to land3 of the Orang Asli in Malaysia. The
focus would be on whether or not the evolution of the fundamental liberty in
question confers ‘glory and hope on the newborn liberty’ for the Orang
Asli4 thereby demonstrating the ‘human achievement’ of our democratic
society.

* Advocate & Solicitor, LLB (Hons), LLM (Tax).
1 The above preface is an extract of the celebrated keynote address by Nelson Mandela on 10
May 1994 when the African National Congress won the first democratically held elections.
Cited in the ‘Long Walk to Freedom’ – The Autobiography of Nelson Mandela, Chapter 115
p 746 – 747.
2 The indigenous peoples of Malaysia who represent 0.5 percent of the population.
3 Referred to as the fundamental liberty in question.
4 In Peninsular Malaysia at least.

‘
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The underlying parameters of discourse concerning the meaning and role
of fundamental liberties are explained at the outset.

The role of fundamental liberties: A safeguard of our ‘real
security’

Recently more than 50 people from 17 countries of Asia, Western Europe and
Australia, met to discuss issues around the theme ‘Democracy and Security
of the People of the Asian Region5. All participants vehemently affirmed that
‘real security is that which ensures the promotion and realisation of all
human rights – political, social, economic and cultural for all peoples.’
Thus, for the purposes of this paper ‘real security’ of the Orang Asli shall be
viewed from the role of their fundamental liberty to hold proprietary interest in
their native customary lands.

In Malaysia, the crusade entrenching fundamental liberties began pre-
Merdeka (independence) when an ad hoc body called the Reid Commission
was formed to report on, inter alia, human rights. Today Part B of our Federal
Constitution entitled ‘Fundamental Liberties’ reflects the Reid Commission’s
recommendations6, albeit with certain modifications. Part B lists down nine
‘Fundamental Liberties’7, one of which, central to the present discussion is the
‘Right to Property’, as contained in Article 13 of the Federal Constitution.

While the crusade continues to evolve to give life to ‘Part B’, it is interesting
to note that during the call for the re-examination of the Universal Declaration

5 This meeting was held from 23 - 25 August 2002 in Nakhon Nayok, Thailand as part of the
Asian Peoples’ Security Network calls on people in Western countries to learn from their
experiences.
6 February 1957.
7 Article 5 – Life and Liberty of the person; Article 6 – Prohibition of Slavery and Forced
Labour; Article 7 – Protection against retrospective criminal and repeated trials; Article 8 –
Equality; Article 9 – Prohibition of Banishment and Freedom of Movement; Article 10 –
Freedom of speech, assembly and association; Article 11 – Freedom of religion; Article 12 –
Right to education; and Article 13 – Right to property.
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of Human Rights, the then Foreign Minister, Dato’ Seri Abdullah Ahmad Badawi
explained that while there is no separate definition of human rights for Asia,
the measures in protecting it should differ from region to region and should
take into account ‘local peculiarities’8. This includes the political situation,
the level of socio-economic development, cultural practices and religious beliefs.

This account for local peculiarities was apparent when the cultural
practices of the Orang Asli was recently examined as a pertinent consideration
in deciding the extent of the Orang Asli interest in land by way of their native
customary title. The preceding discussion demonstrates the evolution of the
fundamental liberty in question in protecting the ‘real security’ of the Orang
Asli.

The Evolution of the Orang Asli's Right to a Proprietory
Interest in Land

The right to an interest in land of the Orang Asli in Malaysia recently became
subject to legal dispute primarily because there was uncertainty as to whether
the native customary rights to land of the Orang Asli entails a proprietary
interest or merely a usufructuary9 right. This uncertainty arose as a result of
the lack of understanding of the law and customs of the Orang Asli with
reference to the tenure of land and the concept of ownership of land which
dates back to the era of the traditional Malay rulers. It is this lack of
understanding that has caused our modern day codes, digests and legislation
to provide the Orang Asli with an unparalleled right of enjoyment of land to
that of society at large.

Historically, it was once thought that the traditional Malay ruler owned
the land or the soil while the citizens were left only with a ‘usufructuary’ right
of enjoyment10. This was based on the territorial possession of the ruler. While

8 This was reported in Asiaweek, 31 October 1997.
9 This right merely provides the right to occupy the land and not an interest in the land.
10 See WE Maxwell, ‘The Law and Customs of the Malays with Reference to the Tenure of
Land’ 18840 13 JSMBRAS 75. C f Hunud Abia Kadouf ‘The Traditional Malay Ruler and the
Land: Maxwell’s Theory Revisited’ [1997] 1 MLJ cxxi.
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some academics support this idea, the author finds support in the alternative
view that mere territorial possession should not give rise to legal claims over
the land, but should be understood within the limits and only in the context of
political supremacy11. This is the preferable view because there is no evidence
from any state which identifies the nexus of the ruler’s relationship with the
village population which is based on an assertion that the traditional ruler was
endowed with an ‘absolute property in the soil12. Thus, as aptly stated by
Hunud Abia Kadouf13:

‘... the mere absence of the notion of private ownership
of land in the traditional Malay society would not in itself
demonstrate the idea of the existence of “radical and final
title” of land in the sovereign, nor would it support the
concept that the traditional Malay land-holder was left
with a “usufructuary” right in the land he occupied.’

While contemporary legislation provides for private ownership in land,
there exists an obscurity in relation to the scope of ownership by the Orang
Asli. An obscurity which could have been avoided if the native customary
rights of the Orang Asli were not deliberately left uncertain, thereby subjecting
it to mere ‘usufructuary’ rights over the land.

Unfortunately it is this uncertainty has led logging tycoons to continue to
‘bulldoze’ their way through the Orang Asli land. More alarming is the incessant
attitude of state governments to ignore the native customary rights of the
Orang Asli when alienating land for various development projects in return
for paltry compensation.

It is in foresight of such potential human misfortune that the founding
fathers of our Constitution empowered the judiciary to act as the ‘bulwark’ to

11 David SY Wong, Tenure and Land Dealings in the Malay States (1975) Singapore University
Press at p 13 as referred to by Hunud Abia Kadouf ‘The Traditional Malay Ruler and the
Land: Maxwell’s Theory Revisited’ [1997] 1 MLJ cxxi.
12 Supra n 10 at pp 17 - 18.
13 Supra n 9.
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protect and secure the fundamental liberties enshrined in Part II of the Federal
Constitution, where it is stated that:

‘The guarantee afforded by the Constitution is the
supremacy of the law and the power and duty of the Courts
to annul any attempt to subvert any fundamental rights,
whether by legislative or administrative action or
otherwise’. (Safeguards of our real security)

This was recently achieved through the High Court decision of Sagong
bin Tasi & Ors v Kerajaan Negeri Selangor & Ors (the ‘Sagong’)14. This
case displays not only the evolution of the right to land of the Orang Asli but
illustrates the ‘guarantee afforded’ within the Constitution by the Courts to
uphold our ‘real security’.

The Sagong phenomenon: ‘A Long Walk to the Orang Asli
Proprietary Interest’ in Land

Sagong epitomises social outcomes from having the laws and traditions of the
indigenous culture recognised as worthy of equal respect to the dominant
culture. Not only does this create economic outcomes from giving indigenous
peoples control over land, it also emancipates the Orang Asli politically by
recognising the traditional decision making structures. This undeniably enforces
the ‘real security’ as mentioned above, because any recognition of native
title must achieve no less than a transformation of the social, economic and
political relationship between the Orang Asli and the rest of the Malaysian
society.

The strength of the decision in Sagong is attributed to the pertinent
observations in previous decisions, in particular, the Court of Appeal decision

14 [2002] 2 MLJ 591.
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in Adong bin Kuwau & Ors v Kerajaan Negeri Johor & Anor15 whereby
Gopal Sri Ram, JCA16 had on occasion held that:

‘It is now settled beyond argument that in our jurisdiction
the deprivation of livelihood may amount to a deprivation
of life itself and state action which produces such a
consequence may be impugned on well-established
grounds.’

It is perhaps the force of such an observation that Mohd Noor Ahmad, J
found it necessary to examine the meaning and scope of native customary
rights to land.

While the Federal Constitution provides that indigenous peoples and
persons that are the descendants of the original inhabitants of peninsular
Malaysia and Borneo enjoy the same constitutional rights as the rest of the
society, in practice however, federal laws indicate otherwise. This is evident
as laws pertaining to indigenous peoples vest almost total power in the minister
responsible for indigenous peoples17 and state government to protect, control
and otherwise decide issues concerning them. More often than not this
usurpation of power leads to the surrender of ability of the indigenous peoples
to participate in decision making which concerns their livelihood.

As such, it is imperative that an examination of the native customary right
to land of the Orang Asli be viewed from both the statutory and common law
perspective to fully appreciate the evolution of this right.

In peninsular Malaysia, under the Aboriginal Peoples Act (amended in
1974), indigenous peoples who had been granted land on a group basis do not

15 [1997] 1 MLJ 418.
16 At page 164.
17 The Minister of National Unity and Social Development.
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enjoy the co-relative right to own land on an individual basis or to receive titles
to land. The greatest title that the Orang Asli can have to their land is one of
tenant-at-will – ‘an undisguised allusion to the government’s perception
that all Orang Asli lands unconditionally belong to the state’.18 However,
in 1996 the Social Development Ministry announced that the state government
had agreed to issue land titles to Orang Asli where decisions are made affecting
their ownership right19. Such an announcement whilst laudable does not clear
the ‘cloud of uncertainty’ surrounding indigenous peoples scope of native
customary title. As a result, many reports of Orang Asli who were cheated,
misled, or otherwise exploited by land developers, persists20.

The travesty is that while state law, in east Malaysia at least, zealously
acknowledges the right of Orang Asli to land under the ‘native customary
rights’21, it conveniently omits to set out the definition and scope of the
customary rights to land. As a result the Orang Asli continue to protest against
alleged encroachment by private logging and plantation companies onto land
which they have assumed ownership by way of customary rights. Also, this
has caused the Orang Asli to be vulnerable to exploitation not only by
unscrupulous land developers but by state enforcement officers.

The non-definitive nature of their native customary rights has contributed
to this ‘acknowledged’ right to turn out to be a ‘double-edged’ sword, which is
‘blunt’ in protecting the indigenous peoples native customary rights but ‘razor
sharp’ in severing their legitimate entitlement to an interest in the land or right
to reasonable compensation where land is successfully encroached.

18 The Context of Orang Asli Poverty: Orang Asli Social Indicators by Colin Nicholas – taken
from Nicholas (1998), The Orang Asli in the Malaysian Nation State, Ph. D thesis submitted
to IPSP, University Malaya.
19 Finance Minister Tun Daim Zainudin announced in May 1999 that a total of 314,715 acres
of land would be reserved for Orang Asli.
20 Human Rights Report 2000: Malaysia; http://www.humanrights-usa.net/reports/
malaysia.html.
21 See s 2 of the Land Acquisition Act 1960.
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The ‘Long Walk’ beneath the ‘Rising Sun’

(a) The Ulu Niah story

A recent illustration of the Orang Asli struggle is the Ulu Niah case in Sarawak
which led to the tragic end of multiple murders. In this case, a public listed
company with implicit backing of the state authorities moved in to occupy the
customary lands of two Orang Asli communities. Accordingly, armed thugs
were ordered to instill fear in the indigenous peoples in anticipation that they
would vacate their customary lands. The communities had lodged numerous
police reports but to no avail as no action was taken. As a result, the thugs
became more aggressive until a conflict resulted between them and the villagers.
Four of the thugs were killed. Nineteen villagers were charged with murder
and detained for 18 months before their case was heard. While eight were
eventually discharged, 11 still remain imprisoned awaiting conclusion of their
court hearing.

Upon examination of the case, it was discovered that the public listed
company had never been granted any provisional lease of title of the parcel of
land in dispute. So why did the state authorities not act accordingly?

Two reasons can be attributed to the Ulu Niah case. Firstly, the Land
Ordinance in Sarawak has it that all lands which are settled after 1958 are not
protected by ‘native customary rights’, it is state land22. As such, the
government has the right to ear-mark these lands and alienate large tracks of
lands to plantation companies. When the companies move in to start work
they find themselves facing angry oppositions from the natives. This occurs
because many of these lands have not been surveyed prior to their alienation.
As such, there is no knowledge or rather ignorance of whether the lands are
occupied.

Secondly, and more importantly, because the meaning and scope of ‘native
customary rights’ remain elusive, the conflict of two value systems emerge23.

22 This rule was initiated by the British Colonial Government.
23 Based on a statement by state assembly person for Kidurong, Chiew Chin Sing reported in
Malaysiakini – ‘Sarawak’s native land conflict getting worse’ by Tony Thien, 2002-11-02.
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That is, the value system of the state authority and that of the indigenous
peoples. While the government may say that it is state land, to the Orang Asli
following their understanding and the practice of their own adat (custom), it is
their land. This is because according to the adat, land which they have settled
on, where they have felled trees, planted crops and fruit trees and where they
have erected longhouses and established burial grounds, the land becomes
their farming land24. If they lose this land, they ultimately lose their livelihood,
their way of life, their culture. This is the reason the Orang Asli protest against
the indignant remarks of state government that the Orang Asli are illegal
occupants of the land. This is the reason it is not right to merely provide them
meagre compensation with desolate resettlement schemes which consists of
barren lands as the Orang Asli are unable to cultivate cash crops or to enjoy
the use of land.

Admittedly, not every aspect of the adat can be absorbed as part of the
state government’s value system, but with genuine announcements of a
compromise, at least a fair estimation of indigenous peoples’ value system
must be absorbed.

(b) The Penan story

Another illustration of the Orang Asli struggle for their native customary
rights is the Penan logging blockades in Sarawak against the logging companies.
Between 1963-1986 logging concessions were established and sold to
international corporations by the state government. The presence of the Penan,
their dependence on the forest, their native customary rights, and their practices
of sustainable forest use were ignored completely by the corporations25. When
the Penan community complained to the state authority and made police reports,
no action was taken. However when the Penans resorted to peaceful protest
by way of logging blockades, the logging companies complained to the police
and immediate action was taken to the extent of detaining and imprisoning
them. The question that arises is why does this state of affairs continue to
persist?

24 Ibid, 19.
25 ‘A History of the Penan Struggle in Sarawak, Malaysia’, The Borneo Project; www.penan.org.
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The simple answer lies in the fact that logging companies have the capacity
and resources to obtain timber permits from the Sarawak State Government,
who in turn has the ultimate right to issue these permits to companies to take
timber or undertake development schemes. Incidentally, the government also
has the capacity to pass laws to protect the companies’ interest against the
local peoples. In Sarawak this has become evident through the hasty
implementation and amendment of legislation, which curtails native customary
rights without any consultation with the Penans and other ethnic groups. One
example is the Sarawak Forest Ordinance 1953 (amended in 1987), s 90(B)(1).
The amendments make it a criminal offence to set up a blockade on any road
constructed or maintained by the holder of a licence or permit and/or preventing
any forest or police officer, licence or permit holder from removing the
blockade26. Such a draconian piece of legislation has obviated the only
democratic recourse of redress to the Penans – a peaceful protest.

While there have been signing of agreements that set aside protection
areas not to be disturbed by logging companies and grants of compensation
for harvesting the forest, these agreements are more often than not a facade
orchestrated by the logging companies to ease the sentiments of the indigenous
peoples before logging companies insidiously continue to encroach the protected
areas. Where such encroachment occurs, the peaceful blockades by the Penans
in an attempt to honour the agreement could result in penal sanctions – a
paradox indeed!

Again, just as in the Ulu Niah case, the non-definitive nature and scope
of native customary rights in relation to indigenous peoples’ interest in land
coupled with the ignorance of the native value system has resulted in the
Penan predicament.

(c) The Sagong story - The End of the ‘Long Walk’?

The Sagong case tacitly sets out the right of the Orang Asli to a proprietary
interest in land. Here, it involved the Orang Asli of the Temuan tribe in Sepang

26 The punishment for an offence is jail sentence of up to two years and a fine of RM6,000 and
a further fine for every subsequent offence.
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who were asked to vacate the land within 14 days pursuant to acquisition of
land notices by the Sepang Land Administrator. The land was acquired for the
purpose of construction of a portion of the highway to the Kuala Lumpur
International Airport. This land was a strip of land running through customarily
occupied land by the Temuan, and therefore classified as an aboriginal area or
an aboriginal inhabited place under the Aboriginal Peoples Act 1954 (revised
1974). Although compensation was provided for the compulsory acquisition, it
did not include the value of the land lost. It only took into account the loss of
crops, fruit trees and loss of homes. This meant that the land was acquired for
far less than what it was worth.

In an unprecedented judgment, not only did Mohd Noor Ahmad, J find
that the lands were customary and ancestral lands belonging to the Temuans,
His Lordship added that the proprietary interest of the Temuan in their
customary and ancestral lands was an interest in the land. However, in examining
in detail the adat and the value system of the Temuan, His Lordship held that
that the proprietary interest was limited only to an area that formed their
settlement and does not extend to the jungles at large where they used to roam
and forage for their livelihood in accordance with their tradition.

This is marks a significant development for the Orang Asli, as it recognises
the proprietary interest of the Orang Asli and at the same time provides a fair
estimation of the scope of this customary native right.

In providing legal recognition to native customary rights to land and the
extent of the indigenous peoples full rights under the law, His Lordship made a
pertinent observation by stating that the indigenous rights under common law
and statute had to be looked at conjunctively. This is because both the rights
were complementary, and the Aboriginal Peoples Act 1954 did not extinguish
the rights enjoyed by the aboriginal people under the common law27. In view
of this, His Lordship held that the compensation granted was inadequate within
the meaning of Article 13(2) of the Federal Constitution.

27 Referred to Adong bin Kuwau & Ors v Kerajaan Negeri Johor & Anor [1997] 1 MLJ 418.
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It is interesting to note that in determining adequate compensation,
recognition was given to the adat of the Orang Asli. This was done in
perspective of the land occupied under customary right pursuant to s 2 of the
Land Acquisition Act 1960. It was found that the land was continuously occupied
and maintained by the Temuans to the exclusion of others in pursuance of
their culture and that the land was inherited by them from generation to
generation in accordance with their customs. Therefore, it fell within the ambit
of ‘land occupied under customary right’ as per of s 2 of the Land Acquisition
Act 1960, making it necessary for the Temuans to be compensated in
accordance with the Land Acquisition Act 1960.

In relation to compensation for the acquisition of the Temuans proprietary
interest in land, Sagong tested the extent and context in which the respective
provisions of the Aboriginal Peoples Act 1954 (‘the Act’) are to be applied.
Counsel for the Temuans submitted that the compensatory provisions within
the Act were ultra vires. Firstly, because both ss 11 and 12 of the Act fail to
provide adequate compensation for acquiring proprietary interest in land, thereby
offending Article 13 of the Constitution. Secondly, both the provisions were
submitted to be an affront to Article 8 of the Constitution in that there is
discrimination in terms of process and compensation between the acquisition
of aboriginal land and acquisition of land under the Land Acquisition Act 1960.

Mohd Noor Ahmad, J, though empathised with the Temuans, ruled against
the submission that the above provisions were ultra vires. Instead, His Lordship
read the provisions in perspective with the Land Acquisition Act 1960 and the
customary rights of the Temuans and held:

‘The lands were customary and ancestral based on (i) the adat
of inheritance and succession of the lands; (ii) their usage for
dwelling purposes and cultivation of subsistence and economic
crops, hunting and fishing, as resting places of their deceased
members of the community and to practice their way of life and
(iii) the recognition of individual or family ownership.’
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This was an imperative exercise by His Lordship in light of the fact that
a proprietary interest in land is more than the right to enjoyment and occupancy28.
It also allays any discomfort with the strict interpretation of the Act29. Such
was highlighted by the Supreme Court in the case of Delgamuukw v The
Queen in the right of British Columbia30 where it was held inter alia:

‘Aboriginal title is a right in land and, as such, is more than the right
to engage in specific activities which may be themselves aboriginal
rights.’

The above demonstration of positive judicial activism is a hallmark of the
courts being the ‘bulwark’ of the social and economic rights of the Orang
Asli.

The implication of Sagong decision is that while it preserves the
compensatory provisions of the Act, it does implicitly indicate the need to
amend the Act to take into account compensation for loss of a proprietary
interest. However, it is clear from the decision that even if an amendment is
not forthcoming, the Courts would not hesitate to cross-refer to the Land
Acquisition Act 1960 to compensate for loss of the Orang Asli's proprietary
interest in land.

The ‘Next Step’ to the evolutionary process …

The evolutionary process of the Orang Asli’s interest in land must continue to
develop to reflect the conferment of native title as a bundle of rights which
holds within it the seeds of Orang Asli sovereignty and governance. This is
important, otherwise the act of conferring native title would merely be the
transfer of a ‘fragile property right’ to soothe the sentiments of the Orang
Asli for a wider political agenda.

28 Canadian Pacific Ltd v Paul et al, [1988] 53 DLR 4th 487.
29 The strict interpretation is where the Act is read without reference to adat/customary rights
of the Orang Asli.
30 [1997] 153 DLR (4th) 193.
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If there were to be a genuine and concerted effort to legislate for land
rights of the Orang Asli, it could only be achieved if the rights were given
'real' value. This means that the legislative process to native title should not be
typified by ever-tightening definitions of what constitutes native customary
land; ever-limiting procedure for establishing native customary rights; ever-
expanding procedures for the extinguishment of such rights; ever-increasing
state powers to define for itself compensation rates and procedures for such
annulment; ever-tightening control of movement of indigenous communities;
and ever-severer penalties for failure to comply with state legislation31.

The economic and social outcomes based on having the laws and traditions
of the Orang Asli culture recognised as worthy of equal respect to those of
the dominant culture is imperative as so much of the Orang Asli identity revolves
around the land. This can be achieved through the alignment of Orang Asli
and non-Orang Asli rights to land on the basis of equity whereby the inherent
rights of the former are given similar recognition and the same level of protection
as the rights of the latter.

Alternatively, native title, as a bundle of inherent rights, can deliver social,
economic and political outcomes through agreements in which the owners of
social, economic and political capital engage with native title parties in a manner
consistent with human right principles. This may be achieved by attaching a
right to negotiate within the native title, which creates the capacity to generate
agreements and provide the Orang Asli with processes to enable their effective
participation in management of their traditional lands32.

However, as the pace of legislative process is slow, full integration of
native title through the court system may appear to be the broader approach in
which the evolution of Orang Asli land rights can take place. We have already
witnessed an implicit juridification of native title in the Sagong case and
anxiously await for the next step.

31 Rengah Sarawak News – ‘Conflict Of Native Customary Rights and Practice with the State
Enactment’, 9th September 1999.
32 This approach was by the Aboriginal and Torres Straits Islander Social Justice Commissioner
– Native Title Report 2001- http://www.hreoc.gov.au.
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The broader desire and aspiration emanating from this decision and the
like, is the hope that the current legislative process of for instance the Sarawak
Land Code (Amendment) Bill 2000, the Forest Amendment Ordinance Bill
and Land Surveyors Bill 200134 recognises the importance of native customary
rights as an element within the legislation. It is also expected that future
amendments to a gamut of statutes such as the Land Acquisition Act 1960,
Aboriginal Peoples Act 1954, and National Land Code 197434 take into account
the value system of the Orang Asli.

‘The sun shall never set on so glorious a human achievement’

As per the preface, the sun has arisen, illuminating the birth of the newborn
liberty, conferring proprietary interest in land to the Orang Asli. Let us not
eclipse this glory with an egocentric political and legal agenda insensitive to
the Orang Asli cause, but instead, set this glory deep in our hearts, for that is
where the conviction to safeguard rights of the Orang Asli emanates. As
profoundly stated by a noble jurist ‘liberty lies in the hearts of the men and
women; when it dies there, no constitution, no law, no court can save
it.’35

Ultimately, the evolution of any democratic society is to be measured by
the exercise of the idea of constitutionalism, buttressed with the concepts of
rule of law and separation of powers. Sagong displays constitutionalism at its
best. It achieves equality before the law by placing the Temuans’ right to
compensation equal to the rest of society, and exhibits judicial independence
through a check and balance of the state government obligation to adequately
compensate. It is certainly a commendable achievement in maintaining the
role of the fundamental liberty – the ‘Right to Property’ whilst conserving and
defending the ‘real security’ of the Orang Asli.

33 These statutes govern inter alia the rights of Orang Asli in Sarawak.
34 These are statutes governing inter alia the right of Orang Asli in Peninsular Malaysia.
35 Justice Learned Hand of the US Supreme Court.
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THE ROLE OF FUNDAMENTAL LIBERTIES IN THE
EVOLUTION OF MALAYSIA AS A DEMOCRATIC SOCIETY*

KEVIN KAM SOON AUN

Democracy is often associated with the notion of fairness. It is a system
of government where participation of the people is central with supreme

power vested in the people collectively – By the people, for the people. It is
not only about the choice of government but also to have a say in decisions
and policies affecting their lives. In the modern sense however, this certainly
does not mean that people will be free to do whatever they want. Many of our
rights are residual, ie. what we are entitled to do is the end result after the
subtraction of all relevant prohibitory laws.

Nevertheless, in our country, democracy forms the cornerstone of our
legal system. Fundamental liberties like freedom of expression, freedom of
assembly and freedom of religion are clearly enshrined in the Federal
Constitution. People are therefore free to do many things, which are considered
fundamental liberties. But sadly, many Malaysians in general take fundamental
liberties for granted as they do not fully appreciate the ideals of
constitutionalism. The fact is, the roles that fundamental liberties play are many
and no less important in shaping a democratic society.

Check against abuse of powers

Firstly, as between the governing and the governed, fundamental liberties act
as a safeguard against the abuse of powers by the executive arm of the State.
Though the fundamental liberties of having the right to legal representation
and right to be informed of the grounds of arrest1 are also found in the Federal
Constitution, wide powers of arrest are given to the police under various

* Winning essay of the Bar Council Human Rights Essay Writing Competition 2002/2003.
1 Art 5(3) of the Federal Constitution of Malaysia.
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legislations. Thus, there is always room for abuse especially in draconian laws
that provide sweeping powers to the Executive such as the notorious Internal
Security Act 1960 (ISA).

More often than not we hear the ISA being used to justify preventive
detention. Preventive detention is seen as undemocratic because it deprives
the individual of the right to a fair trial and it goes against the rule of natural
justice that one is innocent until proven guilty. A democratic society has to see
to it that due process is complied with before one can be legitimately deprived
of his freedom of movement. The recognition of fundamental liberties in
safeguarding against abuse of powers is therefore an essential part of a
democratic Malaysian society. Society must stop the ISA being arbitrarily
applied to the people, especially those in opposition to the government and in
some cases, even to members of the ruling coalitions who hold ‘extreme’
views.

Inherited from the turbulent times of the Communist Insurgency to counter
subversive movements, the ISA is today largely perceived as outdated and
ought to be repealed2. Yet, the ISA seems to be recognised as a legitimate tool
in the political arena in Malaysia. On the grounds of national security, the ISA
has been employed frequently not to contain terrorism but by the ruling regime
to control harmless political opponents and to maintain the status quo of the
governing power. Cases like Fan Yew Teng and Karpal Singh are known too
well to many.

Furthermore, in the light of increasing terrorism worldwide with South
East Asia as a suspected network of terrorist operations, its original purpose
may be easily revived and make preventive detention more legitimate. Our
liberties may even be further curtailed so as to combat terrorism. That being
the case, the more fundamental liberties must play its role in checking the
powers of the State by keeping sweeping powers given to them to a bare
minimum. There cannot be democracy if a government is always free to do
what it likes as with any other authoritarian regime.

2 R Yatim, 'Detention Without Trial Under the Internal Security Act, 1960: The necessity for
its abolition', INSAF, April 1996, Vol XXV, No 2, p 21.
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Create cultural-religious tolerance

Secondly and perhaps most importantly, in the context of Malaysia, it is the
freedom to practise one’s religion that helps create tolerance among the various
ethnic groups. A multi-racial society often carries along with it multi-religious
connotations. In a pluralistic society such as ours, differences among various
ethnic groups have a strong tendency to divide as evidently shown by the
explosive racial riots of 13 May1969. In order to be perceptive towards the
sensitive nature of Malaysian society in respect of race and religion, it is
therefore important for this liberty to be reinforced by laws such as the Sedition
Act 1948. The Sedition Act is used to keep religious extremists and bigots who
are out to stir religious sentiments at bay. Hence, it provides backing to Article
11 of the Constitution by granting freedom of religion to the citizens.

Tolerance and harmony cannot exist on mutual respect. Respect alone is
not substantive enough. It must be reinforced and grounded by law. Although
Islam is the official religion and other religions are allowed to be practised, the
social interaction between different religions could produce friction and create
gaps between them. True, there are various socio-economic policies to foster
national unity but without these fundamental liberties being guaranteed by
substantive laws, this will merely be lip service.

Perhaps, it is not respect per se but it is the law that actually commands
such respect. ‘It is ironic that one often hears official expressions of racial
and religious harmony and tolerance in Malaysia; yet there are draconian laws
relating to those areas. Arguably, it is not spontaneous harmony but exists only
on account of special laws.’3 This is true as Raja Azlan Shah J (as he then
was) remarked in PP v Ooi Kee Saik, ‘Our sedition may not necessarily be
apt for other people but we ought always to remember that it suits our
temperament.”4 Therefore, the fundamental liberty of religion is necessary to
recognise the differences of peoples with different religions, individually and
collectively to achieve harmony and tolerance and ultimately national unity.

3 M A Wu, The Malaysian Legal System, 2nd edition, Longman, 2001, p 281.
4 [1971] 2 MLJ 108 at p 112.
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Encourage transparency and progress

Thirdly, fundamental liberties must be observed in order to make room for
greater transparency in society. Greater transparency would then translate
into greater progress for the nation.

Malaysian society is generally introvert, by nature or by education. The
education system, particularly, is not geared towards teaching students to think,
much less to speak up but rather to listen, remember and obey.

Freedom of expression, which is regarded as one of the most fundamental
of all liberties, is necessary so that people can speak up their minds without
fear and favour. If Malaysia is to be democratic, each and every individual
must be given the right to express his or her mind. As advocated by a leading
British author in jurisprudence in the 19th Century, John Stuart Mill, it is only
through rapid exchange of ideas and information that there is greater flow of
ideas and information into the information marketplace. Only when there are
both good and bad ideas that comparison can be made. Only then are people
better able to sift out the good from the bad and the truth from lies. There can
never be progress if good ideas are prevented from entering the information
marketplace.

By using draconian laws such as the Internal Security Act and the Sedition
Act to silence people who may have bright ideas would simply impede progress
on a nation. Matters are made worse when freedom of press is undermined
by the presence of laws giving wide discretionary powers to the authorities to
revoke printing and publishing licences under the Printing Presses and
Publications Act 1984. This is further proven by the fact that most major
publications are state-owned5. Restraints on free speech prevent evaluation
of developmental strategies by those most likely to be affected by them. If
corruption by public officials, wrong priorities and poor implementation of
poverty redressal programmes are not being challenged, a democracy, just

5 G S Nijar, 'Democracy and the Rule of Law in Malaysia', INSAF, July 1994, Vol XXIII,
No 1, p 3 at pp 9-10.
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like authoritarianism would fail to bring development. Sub-Saharan Africa, for
example, which has been under the yoke of authoritarianism for decades has
always remained desperately poor6.

Democracy is not just about fairness. It is also about the need to progress.
Hence, in order to achieve Vision 2020 whereby Malaysia is envisioned to
become a fully developed nation by year 2020, rights to freedom of expression
need to be a requisite part of a democratic Malaysian society.

Indeed if used correctly and wisely, freedom of expression is an instrument
of advancement. If used inappropriately, however, it is an instrument of
destruction. The question is: Are the people of Malaysia ready for greater
freedom of expression? Have we reached that level of maturity of thought to
wield this power? Unfortunately, we have not. For instance, the internet which
is a revolutionary tool in the field of information technology was used not to
disseminate useful information to the public but instead to spread rumours and
sometimes to cause chaos in society by many irresponsible individuals. The
first of such cases occurred in 1998 where four persons were arrested under
the ISA for circulating rumours that illegal foreign workers had bought parangs
and knives to confront the authorities conducting operations to arrest them
following a deadline for employers to renew work permits for their foreign
workers. More recently, two locals were also arrested under s 28 of the ISA
for circulating false information that could lead to public unrest. These rumour-
mongers had allegedly circulated rumours of pre-planned bombings in various
public areas in the city through the Internet.7 Given this, how can we allow the
people to have greater freedom of expression?

It therefore comes as no surprise when repressive laws are more easily
invoked to maintain the status quo and to consolidate the powers of the ruling
regime. One such case was Lim Guan Eng. The government used the Sedition
Act 1948 and the Printing Presses and Publications Act 1984 to file criminal
charges against this Opposition Member of Parliament before the 1995 General

6 S S Faruqi, 'Human Rights in Legal and Political Philosophy', INSAF, Dec 1992, Vol XXI,
No 1, plat p 9.
7 The Star, 18 Dec 2002, p 3.
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Elections. The charges stemmed from Lim’s public comments about a statutory
rape case involving a former Chief Minister of Malacca. While the former
Chief Minister went scot free, the 16-year-old girl was detained under protective
custody and Lim Guan Eng was consequently convicted in 1997 and fined RM
15,0008. Indeed, there is truth in what John Stuart Mill, a powerful defender of
human liberty said: ‘The sole end for which mankind are warranted, individually
or collectively, in interfering with the liberty of action of any of their number, is
self-protection.’

Individual choice over social dogma

One role often overlooked is the fact that fundamental liberties create choice,
which is the most basic element of democracy. An example would be the
religion one professes or practises. One is born into a race but not a religion.
One’s religion is therefore his deliberate choice through conscious evaluation.
We, as a democratic society, must recognise that choice, not only in respect of
religion but also in most matters affecting everyday life, is the fundamental
liberty of the individual. It cannot give way simply because the majority wants
it to. Fundamental liberties are more sacred than ordinary rights. As Justice
Jackson puts it best: ‘One’s right to life, liberty and property, to free speech, a
free press, freedom of worship and assembly and other fundamental rights
may not be submitted to vote; they depend on the outcome of no elections.’9

What one wants to say or do can then be justified as his basic liberty. Of
course, such liberties are residual, ie. they are actually the end result after
subtraction of the relevant laws prohibiting the exercise of such liberties. But
it is very pertinent that our society is still very much confined by the boundaries
of conservative ideas and governance of traditional norms. We must embrace
the fact that fundamental liberties give us the choice to break free from the
confines of conservative thinking, of subjective moral standards and traditional
obligations and vague notions of loyalty and patriotism.

8 1997 Human Rights Report, INSAF, Sept 1998, Vol XXVII, No 3, p 60 & p 70.
9 West Virginia State Board of Education v Barnette (1943) 319 US 624 at p 638.
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There is fear that fundamental liberties may destroy traditional values
that we hold dear. This argument does not hold water. Traditional values and
rights need not make way for each other. They exist side by side and on
different plateaus. In fact, some fundamental liberties are deeply rooted in
many religions which actually form many of the traditional values in our society.
Looking at Islamic principles for instance, egalitarianism dominates its central
theme, thus supporting social justice and economic redistribution.10

Also, Prof Faruqi rightly points out that even though Asian cultures
emphasise duties, not rights, arguably, duties in one pre-supposes rights in
others. Most duties exist not for their sake but to protect the rights of fellow
creatures and to promote their well-being11. If we look at Confucianism which
forms the backbone of the Chinese culture, duties are placed on individuals to
individuals, to family members, to society and to the country. Such a system
where one is under a duty to another would therefore make it possible for
another to demand the execution of that duty as the latter’s right. As such, a
democratic society even in the context of a traditional society like ours will
definitely require the protection of fundamental liberties.

Still, such a role may be too radical for our society to accept at this point
of time. The choice as to one’s religion clearly illustrates this. True, it is
universally accepted that freedom of religion includes the right to convert to
another faith12. However, Muslims in this country, the majority of whom are
Malays, are unable to convert without serious repercussions. As Wu Min Aun
pointed out, conversion from the Muslim faith in this country is viewed very
seriously as apostasy and is frowned upon because it touches the pride of the
Malay race13.

But really, even in respect of other races and other religions, what freedom
have our children really got when since young they have been instilled and
indoctrinated with values and ideology of a certain religion and not being able

10 S S Faruqi, op cit, p l6.
11 S S Faruqi, op cit, p 11.
12 Art 18 of the Universal Declaration of Human Rights 1948.
13 M A Wu, op cit, p 159.
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to delve deeper into others? If there is to exist fairness under a democracy,
surely there must not only be the choice of going in but also the choice of
going out. If we want to move towards a democratic society, this choice must
be recognised as a fundamental liberty of the individual by giving them the
proper education of their parents’ religion as well as greater exposure to other
religions when they are still young.

Sustenance of other fundamental rights

It is also interesting to note that in practice, these liberties are intimately related.
As S A de Smith observes: ‘If serious encroachments are made on any of
them, some or all will be diminished.’14 Freedom of conscience, for example,
falls partly within the realm of freedom of expression and partly of freedom of
assembly. Freedom of assembly is also in some ways a form of freedom of
expression. Take away one and the other will also be greatly affected. Hence,
fundamental liberties by themselves are required to sustain some other
fundamental liberties.

Guarantee of equality

Fundamental liberties must be there to guarantee the right to equality. Under
Dicey’s rule of law, everyone is equal in the eyes of the law. No one is above
the law, not even the monarch. The Constitution (Amendment) Act 1993 that
removed the immunity of the Rulers must be hailed as an important step
contributing towards a democratic Malaysian society. Rulers may hold a high
level in society in that they are the leaders of the states or country but to allow
them to abuse the privilege of being higher than the law goes against the very
foundation of democracy. The feudal age is a concept of the past. In a modern
democratic society, justice means equality. Social class division may be
subconsciously present but equality before the law is and will always have to
remain as a fundamental right in a democratic society.

14 S A de Smith, Constitutional and Administrative Law, 2nd ed, 1973, p 474.
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Fundamental liberties are also inextricably linked to the guarantee of
equality, an essential part of democracy. Though the right to equality is echoed
under Art 8 of the Federal Constitution, it is only possible in a democracy if
there is participation by the people. When the government is not doing a good
job in administering the country, when the distribution of wealth of the nation is
unfair, freedom of expression becomes the most important of fundamental
liberties. Social inequality can never be addressed if people have not the right
to voice out their grievances, especially in respect of policies that affect them.

Secures access to education

To be a democratic society is also to be a literate one. Literacy is crucial in
shaping a democracy. Otherwise there is no people participation in the process.
In a democratic society, everyone must have the right to the basic needs of a
human being. They are not just air and water, food and shelter but education
as well. With the world becoming smaller, global competitiveness demands
knowledge and skill-based manpower. In other words, education is set to play
an important role. It is only with education that people can better voice out and
evaluate the information around them. Without the right to education, the right
to vote will also be jeopardised.

For that reason, education is crucial in order for enlightened public opinion
to be generated. Education is required to cure people of the habit of believing
propositions for which there is no clear cut evidence; to liberate people of
propaganda15.

No doubt, today, many, if not most, Malaysians are educated, some even
receiving the best with the support of the government in the form of scholarships,
bursaries and grants. However, government scholarships and tertiary education
opportunities are largely concentrated on the upper middle class and often end
up in the hands of undeserving individuals16. As a result, the more deserving

15 B Russell, Sceptical Essays, Unwin Paperbacks, 1977, p 127.
16 See figures and statistics in P K Yang, 'National Education After 44 Years', INSAF, Mar
2002, XXXI, No 1, p 42 at p 64-65.
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and needy sections of society and especially minorities like the Orang Asli are
still very much marginalised by virtue of geographical (rural) or sociological
impediments.

Therefore, we need to spell out that education is a fundamental right and
must be available to everyone in the spirit of fairness in upholding democracy.
To make this happen, we must lend our support to the role of fundamental
liberties in a democracy by giving it the crucial enforcement it requires, through
elaborate laws.

Role of the Judiciary

The traditional approach has always been that liberties are not just statements
of general principles. For every wrongful encroachment upon one’s liberty,
there is a legal remedy awarded by an independent court of justice – ubi jus
ibi remedium. In fact, the right to an independent court and an independent
judge is also in itself a fundamental human right protected under international
law and constitutions of many democratic states. Hence, the role of the judiciary
in shaping a democratic society cannot be underestimated.

However, many may doubt whether the Courts should be the final arbiters
of issues of fundamental liberties. Can they be called upon to decide questions
of morality? Can they rule on something where the dividing line between right
and wrong is a fine one? Bias is inevitable for the human element in judges, as
American realists would preach, is inescapable.

Be that as it may, they have nonetheless on several occasions demonstrated
that they are prepared to protect our fundamental liberties, sometimes even at
the cost of risking political backlash. In Minister of Home Affairs v Jamaluddin
bin Othman17, the Supreme Court upheld the decision to respect the
constitutional clause on freedom of religion in its full sense by dismissing a
plea made by the Minister of Home Affairs that conversion by Muslims was a

17 [1989] 1 MLJ 368.
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punishable offence. Encouraging development can also be seen in the recent
case of Mohd Ezam Mohd Noor & 4 Ors v Ketua Polis Negara18 where
the Federal Court ruled that the test for s 73 of the ISA is not a subjective, but
an objective one. As such, detaining authorities cannot continue to arbitrarily
arrest and detain persons on general, unsupported claims of them being a
threat to national security. These decisions are welcoming as the courts are
heading towards a stronger recognition of fundamental liberties in shaping a
more democratic society.

SUHAKAM

The setting up of the Human Rights Commission (SUHAKAM) must also be
praised for an effort made by the Government towards a better protection of
fundamental liberties and dissemination of human rights education. Under s
4(1) of the Human Rights Commission Act 1999, it has two broad functions.
Firstly, they can inquire into allegations of infringement of human rights. In the
event that the inquiry discloses an infringement, they can also refer the matter
to the relevant person or authority with the necessary recommendations. More
importantly, however, is its role in promoting awareness of and provide education
in relation to human rights. If greater consciousness among the people is to
materialise, it will be largely through the effort of SUHAKAM.

By the People, for the People

The group that can make the most significant change is the people themselves.
The people may know about fundamental liberties but they must be further
educated to grasp the important roles they play in our daily lives. Increasing
such consciousness would be crucial among the masses, especially among the
group forming the bulk of the next generation – the students. Though they are
taught of liberties in textbooks, appreciation is still very shallow and minimal
as the curriculum is geared more towards exams, not learning and appreciation.

18 Infoline, Sept/Oct 2002, pp 9, 10.
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To make matter worse, the Universities and University College Act
severely impacts upon academic freedom and the autonomy of institutions of
higher learning. The all-embracing nature of the Act is such that if university
students wish to organise a disco or debate, they can only do so after securing
the prior consent of the Vice-Chancellor. The raison d’rtre of universities is
to promote learning; intellectual freedom should be encouraged, nurtured and
cultivated. If one does not allow university students the freedom to think, reflect
and express themselves, what hope is there for a thinking and reflecting
intelligentsia?19

Even the general mentality of our people is obvious. It is generally agreed
that Malaysians are still not very keen or enthusiastic about the protection of
fundamental liberties as most of them are more concerned with income
generation. Often when there is a public outcry or a certain infringement of
civil liberties, the outcry does not last long. A typical Malaysian attitude is one
of ‘hangat-hangat tahi ayam’ which will then be followed by the ‘tidak
apa’ or ‘apa boleh buat?’ attitude. It is often perceived as a duty exclusively
to the realm of lawyers, so ‘leave it to the lawyers, they’ll handle it’. How
wrong they must be. It is not something affecting lawyers per se but the
entire society. Without fundamental liberties, their livelihood, the one thing they
are most concerned with right now, might one day be jeopardised as well. The
fact that it does not affect us now does not mean it will not affect us later.
People should learn from the experience that Pastor Martin Niemoeller reminds
us:

‘In Hitler’s Germany, they came first for the Communists, and I
didn’t speak up because I wasn’t a Communist. Then they came
for the Jews, and I didn’t speak up because I wasn’t a Jew. Then
they came for the Trade Unionists, and I didn’t speak up because I
wasn’t a Trade Unionist. Then they came for the Catholics and I
didn’t speak up because I was a Protestant. Then, they came for
me, and by that time no one was left to speak up.’20

19 T Thomas, 'Human Rights in 21st Century Malaysia', INSAF, June 2001, Vol XXX No 2,
p 91 at p 99.
20 Quoted in T Thomas, ibid, p 105.
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As Clarence Darrow puts it very clearly for us: ‘You can only protect your
liberties in this world by protecting the other man’s freedom. You can only be
free if I am free.’21

Conclusion

In conclusion, if Malaysia is to evolve into a democratic society, fundamental
liberties are set to play an influential, if not a big role. If it really took a thousand
years for apes to evolve into homo sapiens, surely it would also take an
indefinite period for us to evolve into a truly democratic society. But a long
journey always begins with a simple step. Thus, it is important for the general
Malaysian public to try to achieve a greater level of consciousness in respect
of fundamental liberties, to see to it that we at least move slowly towards
evolving into the next generation of a democratic Malaysian society.

Though many liberties are enunciated, not all are truly given the teeth of
enforcement. More disappointingly, some areas are very much neglected. One’s
right to privacy, not in the sense of trespass of persons or property but more to
the enjoyment of one’s personal space, is still relatively undeveloped. The
recent case of actress cum model Nasha Aziz22 who was recorded on tape
using hidden spy-cams should serve as a good example. A democratic society
must not allow this to happen for the right to one’s personal space in private is
just as basic as the fundamental right of expression. There is still a lot of room
for development indeed.

‘The liberty of the individual should be respected where his
actions do not directly, obviously and indubitably do harm to
other people – the liberty to live as we choose and think as
we choose where our doing so does not prevent others from
doing likewise.’22

21 ibid.
22 The Star, Thursday, 10 October 2002.
22 B Russell, Sceptical Essays, Unwin Paperbacks, 1977, p 124.
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THE WAR AGAINST IRAQ: A LEGAL PERSPECTIVE*

MALIK IMTIAZ SARWAR**

Introduction

Saddam Hussein by all accounts is an unpleasant man. He deserves a
place in a museum dedicated to matters of crimes against humanity although

when compared to other persons similarly deserving of such places, his may
be a less prominent spot. Perhaps in a corner, or one partly obscured by a
pillar. Having said that, that in itself is not sufficient justification to attack Iraq,
although the Americans, the British and the Australians would have you believe
otherwise.

Having said that, war is raging in Iraq even as we speak. Whether there
is legal basis for this war is something I hope to be able to address in my
presentation. As I am keenly aware how easy it is to be swayed by emotion, I
aim to approach the matter as methodically and clinically as I can. That should
get us to what I hope is a fairly objective conclusion. Please note however
that this paper is not intended to be a comprehensive study of all relevant
material and views and reliance should not be placed on it as such. There is a
wealth of scholarly information on the subject on the internet. I recommend
that you plow through the same.

The legal framework

The modern human rights movement began in the aftermath of the Second
World War. The international community as it then stood understood the need
‘to save succeeding generations from the scourge of war’ and the ‘untold
sorrow’ that it brought to mankind. The UN Charter (the ‘Charter’) gave
expression to that understanding and was, amongst other things a manifestation

* A paper presented at the Bar Council Public Forum on the Legality of War Against Iraq
Without UN Sanction, 21 March 2003.
* Advocate & Solicitor, High Court of Malaya.
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of the commitment of the community of nations to the maintenance of
international peace. The Charter is not law as we understand it. However, as
a treaty, it is generally recognised from the perspective of international law as
an authoritative starting point for legal reasoning about any dispute to which it
is relevant. It embodies a widespread recognition that commitments publicly,
formally and voluntarily made by nation states should be honoured. Beyond
that, essential aspects of the Charter are looked upon as the embodiment of
customary law and as such have a status beyond ‘mere’ treaty law.

The Charter radically transformed the rules of war. Up to the point of the
Nuremberg Charter, the body of law had almost exclusively addressed jus in
bello, the rules regulating the conduct of warfare. The justice or legality of
waging war itself was largely unaddressed. This changed with the incorporation
into the Nuremberg Charter the concept of crimes against peace, jus ad bellum,
although under the Nuremberg Charter, these crimes had to be war related.

The Charter built on this. And so, in Article 2(4), it provides that UN
members ‘shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any state’.
This is the foundation of the principle of sovereignty. In essence, a member
cannot use its rejection of the system of government in another state as a
basis for the threat or use of force; the territorial integrity of that state must be
respected. A threat of or use of force will be presumed to be in violation of
Article 2(4) unless it falls within the permissible exceptions set out under the
Charter or, arguably, customary law.

The exceptions are as follows:

1. Article 51.

1.1 This says ‘Nothing in the present Charter shall impair the inherent
right to self-defence if an armed attack occurs against a member of
the United Nations, until the Security Council has taken measures
necessary to maintain international peace and security.’
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1.2 The interpretation of the Charter was deliberately left up to the
principal bodies, including the Security Council, which allows for a
certain flexibility interpretation. The ‘law’ is therefore to be applied
in a reasonable fashion. While views differ on certain aspects of
this provision, it is generally accepted that where an attack has not
occurred but there is clear evidence that an armed attack is imminent,
then the threatened state may use force.

1.3 The Bush Doctrine of pre-emptive self-defence (discussed below)
attempts to ground itself on Article 51. For it to have any basis, then
the elements of Article 51 have to be fulfilled.

2. Article 39.

2.1 This says ‘The Security Council shall determine the existence of
any threat to the peace, breach of the peace, or act of aggression
and shall make recommendations, or decide what measures shall
be taken in accordance with Articles 41 and 42, to maintain or restore
international peace and security.’

2.2 Article 41 stipulates that the SC ‘must firstly decide what measures
not involving the use of armed forces are to be employed to give
effect to its decisions…’.

2.3 Article 42 provides that if the SC considers that measures under
Article 41 would be inadequate or have been proved to be inadequate,
it may take such action as it considers necessary to maintain or
restore international peace and security.

3. Customary law allowing for ‘humanitarian military intervention’.

3.1 There are no provisions under the Charter other than Articles 51
and 39 which legitimise the use of force against the territorial integrity
of a member.
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3.2 Having said that, the intervention by NATO into Kosovo has raised
questions as to whether certain states of affairs are so heinous –
genocide and ethnic cleansing, for example – so as to warrant the
breach of territorial integrity and sovereignty. Experts are divided
on whether there is legal justification for such intervention, while
there is consensus on the moral basis for such intervention. Views
however have been advanced to justify on a legal basis such
intervention. Such views are premised on customary international
law and not the Charter, although these views attempt to weave the
strands of their justification through the provisions of the Charter.

3.3 There are also concerns about the nature of efforts that can be
legitimately taken in the name of humanitarian military intervention.
The use of high altitude cluster bombs in Kosovo resulted in too
many civilian casualties and a cry that intervention efforts should
themselves be in conformity with international human rights
standards.

If use of force is employed by a member or members outside the scope
of, arguably, these three exceptions, then such use of force amounts to the
existence of a threat to the peace, breach of the peace, or act of aggression
within the meaning of Article 39. It is in this context that the attack against
Iraq should be considered.

The attack against Iraq

The only thing certain about the attack on Iraq was that the US wanted to do
it. The attack was not a response to the failure to comply with Resolution
1441. Plans had been afoot to attack Iraq much earlier than the passing of
Resolution 1441 itself. In August 2002, Defense Secretary Rumsfeld ordered
that the list of bombing targets be extended beyond the goal of enforcing the
no-fly zones to include command and control centers and, in general, to go
beyond simple reaction to threats. Efforts that followed support the view that
these efforts were aimed at ‘softening’ Iraqi air defence systems.
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There is no certainty as to the basis of the attack. Iraq was expected to
comply with Resolution 1441. Failure to comply would, at the very highest,
result in use of force. The US used the rhetoric of ‘material breach’ (with
Resolution 1441) in its attempts to push Resolution 1441 through. This
culminated in the sponsoring of the draft resolution that was subsequently
withdrawn. As Colin Powell put it, it was a ‘resolution that would once again
give Saddam Hussein one last chance to act or face the serious consequences
that were authorised and clearly intended in UN Resolution 1441’.

However, in order to avoid those ‘serious consequences’ Bush gave
Saddam Hussein and sons 48 hours to step down from leadership and leave
Iraq. The aim behind Resolutions 687 and 1441 was inter alia to ensure that
weapons of mass destruction would be destroyed. Resolution 687 did not call
for the resignation of Saddam Hussein. This was therefore something very
independent of Resolution 1441 and smacks of a desire for a regime change
and a willingness to use force to that end. In short, an act of aggression.

In his speech after the first attack, Bush spoke of liberating the people of
Iraq from the clutches of their tyrannical and despotic dictator. This suggests
shades of humanitarian military intervention.

At the same time, Bush suggested that the US had to be protected from
attacks similar to 9/11. Here Bush was talking of a threat on the US, and
arguably the world, which warranted the use of force. In order to justify the
US position, conventionally, the US has to satisfy the elements of Article 51.
However, amidst the rhetoric in the aftermath, a new slant was introduced by
the Americans on the right to self-defence. In characterising terrorism in the
way we have all heard since then ie. ambiguous in origin, of deadly effect for
the fact of that ambiguity, the US laid the foundations down for an argument in
favour of first-strike. A necessity, it is contended, to avoid the catastrophe that
9/11 was. The fact that first-strikes of this nature, such as took place in
Afghanistan lead and have led to horrendous consequences, consequences
which could be described as genocidal, the catastrophe that 9/11 was, pales.
Some experts in international law suggest that the Bush doctrine may justifiably
be basis to re-think the approach to Article 51. Many others, oppose this
interpretation.
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Significantly, the Attorney General of the United Kingdom justified the
then impending attack on the basis of Resolutions 678, 687 and 1441. The UK
says, in effect, that non-compliance with Resolution 1441 resurrects the right
to the use of force that it is said was enshrined in Resolution 687. This is
flawed as use of force was arguably not permitted under Resolution 687 and
in any event, much water has flowed under the proverbial bridge.
Notwithstanding, accepting this as the rationale behind the UK’s support of
the use of force, it is far removed from the thinking of the US which, based on
Bush’s statements veer towards self-defence and/or humanitarian military
intervention, if at all. How there can be a coalition when there is no consensus
as to the basis of action, I am not certain.

Is the war legal?

The short answer is no. There are suggestions that the leaders of the aggressor
nations should be tried for crimes against peace, either in the domestic courts
or the International Criminal Court.

As stated above, the aggressor nations have to show that they fall within
the exceptions. The Article 39 exception only applied with the sanction of the
Security Council. The Security Council cannot be said to have sanctioned the
use of force, the clear expression of Resolution 1441 of paragraph 4 of the
Resolution is explicit. Further material breach (as defined) ‘will be reported to
the Council for assessment in accordance with paragraphs ... 12’. Paragraph
12 categorically states ‘…upon receipt of a report in accordance with
paragraphs 4 … in order to consider the situation and the need for full
compliance with all of the relevant Council resolutions in order to secure
international peace and security;’

Resolution 1441 was passed after almost eight weeks of negotiations
and tremendous pressure and it was clearly a step away from what the US
had wanted ie. resolution authorising use of force for further or continued
material breach. France, Russia and China, which provided the critical votes
to pass the resolution, issued a statement upon its enactment that the resolution
excluded an ‘automaticity in the use of force’. The Mexican vote was obtained
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on the basis that the use of force would only be valid as a last resort ‘with the
prior, explicit authorisation of the Security Council’. Neither the US nor the
UK is in a position to assert that Resolution 1441 is sufficient when it was
clearly enacted with a very different intent. This view is reinforced by the
aborted attempt by the US, the UK and Spain to have another resolution passed.
Why the need for the sponsoring of that resolution in the first place if Resolution
1441 was sufficient to authorise use of force? No amount of advocacy can
change the basis of Resolution 1441.

The elements of Article 51 are not made out. There is no clear evidence
of an imminent attack by Iraq on the US, or any other state for that matter, nor
of Iraq having weapons of mass destruction. The tape recordings put across
by Powell to the Security Council hardly amounted to clear proof of the
existence of such weapons and of an intent to use them against the US or any
other country. The spectre of terrorism can by no means be justification for
attack against Iraq in the absence of any proof showing an intention on the
part of Iraq to mount an imminent terrorist attack on the US. Conversely, as
just one of many examples of US action which could be described as being of
a terrorist nature, suggestion has been made that under the US Iraq Liberation
Act of 1998, the US government has provided $97 million to groups trying to
overthrow the Iraqi government.

Humanitarian military intervention? Again, there is no basis. While there
are human rights violations occurring within Iraq, the question has not been
sufficiently addressed as to whether these violations amount to sufficient basis
for such intervention. Perhaps it should be considered.

Conclusion

I am of the view that the war is not legal. It cannot be justified in international
law or even in customary international law. Where that leaves the community
of nations, I am not certain. Sadly, the Secretary General of the UN has not
condemned the attack against Iraq, nor are there visible efforts being taken by
the UN or the Security Council to stop the attack. Having ignored the authority
of the Security Council and their obligations as members of the same, the US
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and the UK are incongruously now formulating resolutions for the purpose of
injecting funds into Iraq for humanitarian ends. What this means, I am not
certain. It does however present an opportunity for the ICC to prove its mettle.
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Were the United States and its allies justified under international law to
wage war against Iraq on 20 March 2003? The answer turns very

largely on the interpretation given to resolutions passed by the Security Council,
which inevitably leads one to the United Nations Charter.

A. The Charter of the United Nations

2. The Charter of the United Nations came into force in June 1945. Its legal
standing in international law has been authoritatively recognised by the
International Court of Justice in numerous cases. The primacy of peaceful
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means and the avoidance of use of force to settle international disputes are
the twin pillars of the United Nations, and are recognised as such in its purposes
and principles. Article 1(1) of the Charter states that one of the purposes of
the United Nations is to maintain international peace and security, ‘and to
that end: to take effective collective measures for the prevention and
removal of threats to the peace, and for the suppression of acts of
aggression or other breaches of the peace, and to bring about by peaceful
means, and in conformity with the principles of justice and international
law, adjustment or settlement of international disputes or situations which
might lead to a breach of the peace’. Article 2 states that the United Nations
and its members, in pursuit of the purposes stated in Article 1, shall act in
accordance with the following principles:

‘3. All members shall settle their international disputes by
peaceful means in such manner that international peace and
security, and justice are not endangered.

4. All members shall refrain in their international relations
from the threat or use of force against the territorial integrity
or political independence of any state, or in any other manner
inconsistent with the purposes of the United Nations’.

3. The primary responsibility for the maintenance of international peace
and security is placed on the Security Council which acts as its agent and on
behalf of the members. Drawing from the failure of the League of Nations,
the founding fathers of the United Nations realised that without basic agreement
among the great powers on major international issues there could be no
effective cooperation in the maintenance of peace or the application of sanctions
against an aggressor. In consequence, the Charter provided that substantive
decisions would require the unanimous vote of all five permanent members of
the Security Council. Article 24 (2) of the United Nations Charter provides
that in discharging its duties the Security Council shall act in accordance with
the purposes and principles of the Untied Nations, spelt out in Articles 1 and 2.
Article 25 states that members of the United Nations agree to accept and
carry out the decisions of the Security Council. Chaper VII (consisting of
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Articles 39 to 51) deals with actions that the Security Council can take ‘with
respect to threats of the peace, breaches of the peace and acts of
aggression.’ Chapter VII envisages the application of graduated measures,
from the severance of diplomatic relations to economic and diplomatic sanctions
to action by air, sea and land forces. Every measure taken by the Security
Council shall have has its objective ‘to maintain or restore international
peace and security.’

4. It is trite, both under national and international law, that any constitutional
document must be construed in its entirety so that the intention of its founding
fathers can be ascertained. The Charter is the written constitution of the United
Nations. Accordingly, all the resolutions of the Security Council on the Iraqi
issue must be interpreted against the background of the United Nations Charter.

B. Resolutions of the Security Council

5. The sole and exclusive legal basis for a United States armed attack on
Iraq is derived from resolutions passed by the Security Council. Hence, absent
such resolutions, the United States or any other state has no legal foundation
to use force. Thus, unlike the Iraqi invasion of Kuwait in August 1990 which
immediately presented Kuwait with ‘the inherent right of individual or
collective self-defence’ under Article 51 of the United Nations Charter and,
which in addition to United Nations resolutions, also provided legal basis for
the United States and its coalition forces in the Gulf War of 1991, self-defence
does not apply in the present crisis. The entire case of the United States,
Britain and its allies in this crisis rests on United Nations resolutions, and it is
accordingly vital to consider the relevant resolutions.

6. From the time Iraq unlawfully invaded Kuwait on 1 August 1990, the
Security Council has passed nearly 601 resolutions on Iraq, which have dealt
with a host of issues, ranging from condemnation of that invasion with the
very first resolution 660 passed on 2 August 1990 to distribution of foodstuff,

1 These can be found at http://www.fas.org/news/un/iraq/sres/index.html.
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destruction of nuclear, chemical and biological weapons, appointment of
international inspectors, reparations to Kuwait, placing of sale proceeds of
Iraqi’s oil in an escrow account, oil for food and humanitarian needs of the
Iraqi people. None of the resolutions, however, have expressly referred to the
use of ‘air, sea or land forces’ or the threat of use of such force against Iraq
pursuant to Article 42 of the United Nations Charter in the event that she fails
to comply with the resolutions.

C. Resolution 1441 (2002)

It is common ground that resolution 14412 contains the most explicit language
on enforcement. Much reliance is placed on the fact that it was unanimously
passed by all its members of the United Nations on 20 December 2002. It is
therefore vital to consider the terms and conditions of resolution 1441 in its
entirety. It states that the Security Council is ‘acting under Chapter VII of
the Charter of the United Nations’ and directs Iraq to take various measures,
including the destruction of weapons of mass destruction under the supervision
of international inspectors. The inspectors have so far not reported to the
Security Council, as they are duty bound to do according to their terms of
reference, that Iraq has weapons of mass destruction and therefore are in
violation of resolution 1441. Hence there is no independent credible evidence,
whether from the inspectors or otherwise, that Iraq is in breach of resolution
1414. However, on the assumption that it is in material breach, Paragraph 13
becomes relevant:

‘Recalls, in that context, that the Council has repeatedly
warned Iraq that it will face serious consequences as a result
of its continued violations of its obligations.’    (My emphasis)

8. Because of the reference to Chapter VII in resolution 1441 it is clear
that the Security Council has in mind ‘actions with respect to threats to
peace, breaches of peace and acts of aggression.’ That much is beyond

2 This can be found at http://www.guardian.co.uk.
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doubt. They however do not expressly state or include, as they could easily
have if that indeed was the intention, the words ‘the use of air, sea or land
forces’ which appear in Article 42 of the Charter. Accordingly, one is left to
speculate on what are the ‘serious consequences’ of a breach of resolution
1441. They are not spelt out. Those advocating war contend that the words
‘serious consequences’ imply the use of force: in other words, that resolution
1441 contains an implied term to that effect. But, at a minimum, resolution
1441 must expressly state the actual consequence that will follow having regard
to the graduated measures referred to in Chapter VII. Again, at a minimum, a
member of the United Nations that faces the peril of the actual use of force
by the United Nations under Article 42 must be told in clear, precise and
unambiguous language that force would be used if it failed within reasonable
time to take some required action. Thus, having regard to the awesome
consequences of war and the bloodshed and havoc it would unleash, I submit
that there is no room for implication. Instead, the United Nations Charter and
its resolutions must be given a very strict interpretation.

9. The opinions expressed by the Ambassadors of the five permanent
members after resolution 1441 was passed in December 2002 are significant.

Ambassador John Negroponte of the United States:

‘As we have said on numerous occasions to Council members,
this resolution contains no “hidden triggers” and no
“automaticity” with respect to the use of force. It there is a further
Iraqi breach, reported to the Council by UNMOVIC, the IAEA,
or a member state, the matter will return to the Council for
discussions as required in paragraph 12….’

Ambassador Jeremy Greenstock of the United Kingdom:

‘There is no ‘automaticity’ in this resolution.  If there is a further
breach of its disarmament obligations, the matter will return to
the Council for discussion as required in Operational Paragraph
12. We would expect the Security Council then to meet its
obligations…’
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Ambassador Jean-David Levitte of France:

‘We had reflected that objective in our request for a “two-stage
approach” to be established and adopted so as to ensure that
the Security Council maintains control of the process at each
stage. France welcomes the fact that all ambiguity on this point
and all element of automacity have disappeared from the
resolution…’

Ambassador Sergey Lavrov of the Russian Federation:

‘As a result of intensive negotiations, the resolution just adopted
contains no provisions for the automatic use of force ….
Implementation of the resolution will require goodwill on the
part of all those involved in the process of seeking a settlement
of the Iraq question. They must have the willingness to
concentrate on moving towards the declared common goals, not
yielding to the temptation of unilateral interpretation of the
resolution’s provisions and preserving the consensus and unity
of all members of the Security Council.’

Ambassador Zhang Yishan of China:

‘The text no longer includes automaticity for authorizing the
use of force.  According to the resolution, only upon receipt of a
report by UNMOVIC and IAEA on Iraq’s non-compliance and
failure to cooperate fully in the implementation of this resolution
shall the Security Council consider the situation and take a
position.’

10. Accordingly, in my opinion, the language used in resolution 1441 cannot
be interpreted to give the United Nations the right to use force against Iraq.
That must have also represented the views of United States, Britain and Spain
during the period between 8 November 2002 (when resolution 1414 was
passed) and 24 February 2003, when they jointly presented a ‘second’
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resolution in Iraq. In my opinion, the conduct of the three co-sponsors of the
second resolution since 8 November 2002 is most relevant when considering
the all important question: can force legally be used against Iraq based on
resolutions of the Security Council culminating in resolution 1441?

11. The factual reality by 15 March 2003 was that the second resolution
would not be passed; either because it would not enjoy the support of nine
countries on the Security Council or if it did, it would have been vetoed by
France, Russia and perhaps China. If the ‘second’ resolution had been defeated,
could the co-sponsors of the second resolution nevertheless have resorted
legally to war. In my opinion, the answer is clearly and without any doubt in
the negative. The use of force in such circumstances would be illegal. It would
amount to a war of aggression by those participating against a sovereign
independent nation, contrary to the principles and purposes of the United Nations
Charter.

12. Is the position any different in law merely because on 17 March 2003,
the co-sponsors of the second resolution withdrew it rather than face the
prospect of certain defeat. In such circumstances, can the United States, and
its allies, resort lawfully to the use of force. Again, in my opinion, the use of
force in such circumstances would be illegal. Apart from the fact that the
United States and allies would be left with no alternative but to place reliance
on previous resolutions ending with resolution 1441 (which as I have already
mentioned do not provide any legal basis for the use of force) they would also
have to explain their conduct from 24 February 2003 to 17 March 2003 in
unsuccessfully seeking a second resolution – which is the best evidence of
their own position that a further resolution was needed because previous
resolutions were inadequate – and upon discovering that the second resolution
could just not be passed by the Security Council, deciding to withdraw it and
proceed to war. Such conduct would amount to an estoppel in common law,
which principle I submit would well apply in the international sphere in these
peculiar circumstances. It may also constitute bad faith.
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D. Aids to the Interpretation of United Nations Resolutions

13. Resolution 1441 has to be interpreted according to international law.
International law does not exist in a vacuum. Municipal law principles permeate
international law. Common law, developed in Britain and spreading to the United
States and many other countries of the world, has contributed much to
international law and is one of the great municipal law systems. Principles
established by case law, that is, by judges have evolved in common law over
centuries, and form a substantial part of international law. Well established
common law principles, both in civil and criminal law, have particular relevance
to the Iraq dispute. Likewise, analogies can be drawn from the common law.
In the common law system, a popular method of enforcing orders and
judgments of Court in civil matters is by seeking Orders of a committal from a
Court. It is a fundamental requirement in committal proceedings that the Order
which is being enforced must be drafted in very clear, explicit and unambiguous
language which spells out expressly penal consequences, including
imprisonment, that would follow if a person defies that order. Failure to so
expressly include such words in the order would ‘ipso facto’ result in the
dismissal of a committal application. By parity of reasoning, any resolution of
the Security Council must expressly, clearly and without ambiguity state that if
Iraq refuses to comply with the terms of the resolution, use of force by the
United Nations, or by a named and specified member of the United Nations
will follow. Careful and prudent drafting to be employed in such circumstances
would be to adopt the exact words used in Article 42 of the United Nations
Charter:

‘……it may take such action by air, sea or land forces as may
be necessary to maintain or restore international peace and
security.  Such action may include demonstrations, blockades
and other operations by air, sea or land forces of members of
the United Nations.’

14. Fundamental principles in criminal law, not just under common law but
also in other systems of law, that a person is innocent until proven guilty, that
the burden of establishing guilt lies exclusively with the prosecution and does
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not shift to the accused, that all presumptions must be in favour of the accused
and not the prosecution, and that an accused in a criminal trial has the right of
silence which cannot be commented upon by the prosecution have an equal
place in international law, particularly when the consequence is war, which, by
definition cannot be confined to the leaders or the decision-making elite of a
member state, but will result in the killing of thousands of innocent men, women
and children who cannot under any circumstances do anything to ensure that
their leaders comply with any action demanded of their country. When the
interests of innocent third parties, and in the Iraq case their lives are concerned,
any law worthy of its name must take them into account.

15. Other entrenched principles of criminal law are also germane. In English
law, it is often said that it is better that 99 ‘guilty’ persons are acquitted of a
crime than one ‘innocent’ person found guilty. Due process is given pride of
place in American jurisprudence. So too is the principle that the State cannot
introduce during a criminal trial any evidence favourable to the prosecution
that has been obtained illegally: ‘the fruits of the poisoned tree’ doctrine.
These sacrosanct safeguards for an accused in a criminal prosecution under
municipal law should equally apply in the international context, and Iraq and its
people are entitled to have their benefit.

16. Finally, even if the expression ‘serious consequences’ is given a wide
meaning to permit the use of force against Iraq, it would still not extend the
right to the United States or Britain to use force. Article 48 (1) provides that
‘the action required to carry out the decisions of the Security Council for
the maintenance of international peace and security shall be taken by all
the members of the United Nations or by some of them, as the Security
Council may determine’. Thus, in exceptional or extraordinary circumstances,
the Security Council can delegate its power to use force to some of the members
of the United Nations, but under Article 48 (1) such members must be
specifically delegated as the words ‘or by some of them, as the Security
Council may determine’ indicate. But these words must be strictly interpreted.
Thus, any member of the United Nations wishing to carry out a decision of the
Security Council to use force against an aggressor state can only do so if the
Security Council so determines. The Charter does not contemplate any member
taking unilateral action of its own to use force ostensibly on behalf of the
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United Nations. Resolution 1441 does not specifically name United States and
Britain, and they accordingly cannot arrogate to themselves the right to use
force.

E. Human Rights

17. The United Nations Charter makes numerous references to human rights:
see Preamble, Articles 1, 55, 56, 62, 68 and 76. On 10 December 1948, the
General Assembly of the United Nations adopted the Universal Declaration
of Human Rights (‘UNDHR’). Some of its provisions constitute general
principles of law already part of international law by 1948 while others represent
elementary considerations of humanity. Its status as an authoritative guide,
produced by the General Assembly, for the interpretation of the United States
Charter has considerable legal standing and has been accepted in the past
half-century by the General Assembly and most jurists as being part of the law
of the United Nations and thus part of international law. In consequence, the
UNDHR is relevant as an aid to the construction of resolution 1441.

18. Among the preamble to the UNDHR are:

‘Whereas disregard and contempt for human rights have
resulted in barbarous acts which have outraged the conscience
of mankind …

Whereas the peoples of the United Nations have in the Charter
reaffirmed their faith in fundamental human rights, in the
dignity and worth of the human person and in the equal rights
of man and women and have determined to promote social
progress and better standards of life in large freedom.

Whereas members states have pledged themselves to achieve,
in cooperation with the United Nations, the promotion of
universal respect for and observance of human rights and
fundamental freedom.’
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19. There is no greater human right than life itself. Life is precious and
deserves the greatest protection. Accordingly, the following articles of the
UNDHR are most significant for present purposes:

‘Article 3 : Everyone has the right to life, liberty and security
of person.

Article 5 : No one shall be subject to torture or to cruel,
inhuman or degrading treatment or punishment.

Article 6 : Everyone has the right to recognition everywhere
as a person before the law.

Article 28 : Everyone is entitled to a social and international
order in which the rights and freedom set forth
in this Declaration can be fully realised.’

20. The UNDHR impacts on the question of use of force against Iraq in at
least two respects. Firstly, if there is any unambiguity or uncertainty in the
interpretation of resolution 1441 (which I deny exists) such unambiguity or
uncertainty must be resolved by taking into account the UNDHR in its entirety,
and Articles 3, 5, 6 and 28, in particular. Secondly, those who contend that
resolution 1441, read together with all the other previous Iraq resolutions,
authorise use of force against Iraq, must reconcile the human rights of
thousands, nay, millions of innocent Iraqi men, women and children (including
their very right to live in this world) with the right of the Security Council to
use force against Iraq.

F. Resolution 1284 (1999)

21. Dr Hans Blix, the Executive Chairman of the United Nations Monitoring,
Verification and Inspection Commission (‘UNMOVIC’) presented his 12th

Quarterly Report to the Security Council on 7 March 2003. In his oral remarks
introducing the report, Dr Blix informed the Security Council on 7 March 2002
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that although reference was often made to resolution 1441 passed on 8
November 2002, UNMOVIC was actually performing work under several
resolutions of the Security Council, and that he was presenting the report in
accordance with resolution 12843 passed on 17 December 1999, which not
only created UNMOVIC but also guided much of its work. In these
circumstances, a proper understanding of the terms and conditions of resolution
1284 is also vital.

22. Paragraph 7 of resolution 1284 provides that UNMOVIC and the
International Atomic Energy Agency (‘IAEA’) ‘not later than 60 days after
they both started work in Iraq, will each draw up for approval by the
Security Council, a work programme for the discharge of their mandates,
which will include both the implementation of the reinforced system of
ongoing monitoring and verification, and the key remaining disarmament
tasks to be completed by Iraq pursuant to its obligations to comply with
the disarmament requirements of resolution 687 (1991) and other related
resolutions, which constitute the governing standard of Iraqi compliance,
and further decides that what is required of Iraq for the implementation
of each task shall be clearly defined and precise’. (its emphasis)

23. Paragraph 33 of resolution 1284 provides that upon receipt of reports
from the Executive Chairman of UNMOVIC and from the Director General
of IAEA ‘that Iraq has cooperated in all respects with UNMOVIC and
the IAEA in particular in fulfilling the work programme in all the aspects
referred to in Paragraph 7 above’ the Security Council shall move to suspend
all prohibitory actions taken against Iraq.

24. Paragraph 34 of resolution 1284 states that in reporting to the Security
Council under Paragraph 33, the Executive Chairman of UNMOVIC ‘will
include as a basis for his assessment the progress made in completing the
tasks, referred to in Paragraph 7 above’.

25. It is clear from these paragraphs of resolution 1284 that the first step to
be taken by UNMOVIC upon its arrival in Iraq is to prepare a ‘work

3 This can be found at http://fas.org/news/un/iraq/sres/index.html.
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programme’ for submission to the Security Council, which should deliberate
and approve it. Thereafter the approved work programme becomes the
operative guideline which Iraq must strictly observe and comply. The work
programme must spell out in ‘clearly defined and precise’ terms the tasks
that Iraq must implement. Thus, Iraq’s obligation to comply with the numerous
disarmament measures referred to in resolution 1284 only begins after an
approved work programme is presented to it. Without such an approved work
programme, Iraq cannot be in breach of resolution 1284, at least insofar as
disarmament is concerned.

26. In other words, a review of resolution 1284 in its entirety discloses that
reciprocal obligations are imposed upon UNMOVIC, the Security Council
and Iraq. Paragraph 7 expressly fixes the order in which their respective
reciprocal obligations are to be performed; in consequence, both in law and in
common sense, such reciprocal obligations shall be strictly performed in that
order. Therefore, unless and until UNMOVIC presents the work programme
and the Security Council approves it, Iraq’s obligations to comply with the
disarmament obligations spelt out in the approved work programme do not
start running. It is as simple as that.

27. UNMOVIC started work in Iraq on 27 November 2002. Accordingly,
UNMOVIC was obliged to present the work programme to the Security
Council by 26 January 2003.

28. Whether wittingly or unwittingly, UNMOVIC to-date has not presented
any work programme to the Security Council. It may be that UNMOVIC had
overlooked the fundamental importance of the work programme when it
resumed inspection in November 2002. Whatever the reason, and it is idle to
speculate, in his remarks to the Security Council on 7 March 2003, Dr Blix
stated:

‘Resolution 1284 (1999) instructs UNMOVIC “to address
unresolved disarmament issues” and to identify “key
remaining disarmament tasks” and the latter are to be submitted
for approval by the Council in the context of a work
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programme. UNMOVIC will be ready to submit a draft work
programme this month as required’.

29. Dr Blix made a second admission:

‘Let me conclude by telling you that UNMOVIC is currently
drafting the work programme, which resolution 1284 (1999)
requires us to submit this month. It will obviously contain our
proposed list of key remaining disarmament tasks; it will
describe the reinforced system of ongoing monitoring and
verification that the Council has asked us to implement.’

30. The admissions by Dr Blix that UNMOVIC has not yet submitted a draft
work programme to the Security Council is of critical significance. Paragraph
7 of resolution 1284 has already been breached in that the 60-day period
specified therein for the work programme to be submitted has expired. That
may only be a technical breach and may be waived. What is however of a
substantive nature and of crucial importance is the fact that Iraq is not in
material breach of resolution 1441 and all the previous resolutions, including
resolution 1284 because no work programme approved by the Security Council
has been tendered to Iraq requiring Iraq to comply. Because the work
programme is a condition precedent to all the disarmament tasks imposed
upon Iraq, the failure by UNMOVIC to submit one and the consequent failure
by the Security Council to approve it means that all allegations leveled against
Iraq to the effect that it is presently in breach of resolution 1284 and other
subsequent resolutions is without factual foundation and legal basis.

31. Finally, after the second resolution was withdrawn on 17 March 2003
and the ultimatum delivered by Bush, Dr Blix informed the Security Council
on 19 March 2003:

‘It might seem strange that we are presenting a draft work
programme only after having already performed inspections
for three and half months. However, there were good reasons
why the Council wanted to give us some time after the start of
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inspections to prepare this programme. During the months of
the build up of our resources in Iraq, Larnaca and New York
and of the inspections in Iraq we have – as was indeed the
purpose – learnt a great deal that has been useful to know
for the drafting of our work programme and for the selection
of the key remaining disarmament tasks. It would have been
difficult to draft it without this knowledge and this practical
experience.

The timeliness established in resolution 1284 (1999) have
bee understood to mean that the work programme was to be
presented for the approval of the Council at the latest on 27
March. In order to meet the wishes of the members of the
Council we made the Draft Work Programme available already
on Monday this week. I note that on the very same day we
were constrained together with other United Nations units to
order the withdrawal of all our inspectors and other
international staff from Iraq.

Under resolution 1284 (1999) UNMOVIC’s work
programme is to be submitted to the Council for approval. I
note, however, that what was drafted and prepared for
implementation by a large staff of UNMOVIC inspectors and
other resources deployed in Iraq, would seem to have limited
practical relevance in the current situation.’

G. The Nuremberg Principles

32. Planning, preparing, initiating and waging a war of aggression and the
personal and individual liability in international law of leaders who initiate illegal
war were placed on solid legal footing by the International Military Tribunal
sitting at Nuremberg in 1945 which was established by the United States,
Soviet Union, Britain and France for the trial of German War Criminals. By its
Charter, the Tribunal was invested with power to try and punish persons who
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had committed crimes against peace, war crimes and crimes against humanity
as defined in the Charter. The Article 6 of the Charter reads:

‘The Tribunal established by the Agreement referred to in Article
1 hereof for the trial and punishment of the major war criminals
of the European Axis countries shall have the power to try and
punish persons who, acting in the interests of the European
Axis countries, whether as individuals or as members of
organisations, committed any of the following crimes:

The following acts, or any of them, are crimes, coming
within the jurisdiction of the Tribunal for which there shall
be individual responsibility:

(a) Crimes against Peace:  namely, planning,
preparation, initiation or waging of a war of
aggression, or a war in violation of international
treaties, agreements or assurances, or participation
in a common plan or conspiracy for the
accomplishment of any of the foregoing….’

Leaders, organisers, instigators and accomplices participating
in the formulation or execution of a common plan or conspiracy
to commit any of the foregoing crimes are responsible for all
acts performed by any persons in execution of such plan…’

33. The rationale for prosecuting war criminals was eloquently put by Chief
Prosecutor, Justice Robert Jackson of the United States Supreme Court, in his
opening speech in November 1945 of the trial at Nuremberg in these
unforgettable words:

‘Modern civilisation puts limitless weapons of destruction into
the hands of mankind. Every recourse to war, to any kind of
war, is recourse to measures which by their very nature are
criminal. War is inevitably a web of killing, invasion, loss of
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freedom and destruction of property. Human reasons demand
that the law should not be considered adequate, if it punishes
only petty crimes of which lesser people are guilty. The law
must also reach the men who seize great power and deliberately
combine to make use of it to commit an evil which affects every
home in the world. The last step of preventing the outbreak of
war, which is inevitable with international lawlessness, is to
make statesmen responsible before the law. Let me say it quite
clearly: this law is here first applied to German aggressors but
it includes, and must do if it is to be of service, the
condemnation of aggression by any other nation, not excepting
those who now sit here in judgment ……… we must never forget
that the record on which we judge these defendants today is
the record on which history will judge us tomorrow. To pass
these defendants a poisoned chalice is to put it to our lips as
well.’

34. After a lengthy trial, the International Military Tribunal, whose President
was Lord Justice Geoffrey Lawrence of the Court of Appeal of England,
delivered its Judgment on 30 September 1946. Because of its landmark
importance in international law, its particular relevance to the Iraqi crisis and
the difficulty in locating its Judgment, I propose to cite extensively from it:

‘……..The charges in the Indictment that the defendants
planned and waged aggressive wars are charges of the utmost
gravity. War is essentially an evil thing. Its consequences are
not confined to the belligerent states alone, but affect the whole
world.

To initiate a war of aggression, therefore, is not only an
international crime; it is the supreme international crime
differing only from other war crimes in that it contains within
itself the accumulated evil of the whole.’

The making of the Charter was the exercise of the
sovereign legislative power by the countries to which the
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German Reich unconditionally surrendered; and the undoubted
right of these countries to legislate for the occupied territories
has been recognised by the civilized world. The Charter is not
an arbitrary exercise of power on the part of the victorious
nations, but in the view of the Tribunal, as will be shown, it is
the expression of international law existing at the time of its
creation; and to that extent is itself a contribution to
international law.

The Signatory Powers created this Tribunal, defined the
law it was to administer, and made regulations for the proper
conduct of the Trial. In doing so, they have done together what
any one of them might have done singly; for it is not to be
doubted that any national has the right thus to set up special
courts to administer law. With regard to the constitution of the
court, all that the defendants are entitled to ask is to receive a
fair trial on the facts and law.

The Charter makes the planning or waging of a war of
aggression or a war in violation of international treaties a
crime; and it is therefore not strictly necessary to consider
whether and to what extent aggressive war was a crime before
the execution of the London Agreement. But in view of the great
importance of the questions of law involved, the Tribunal has
heard full argument from the Prosecution and the Defence,
and will express its view on the matter.

It was urged on behalf of the defendants that a
fundamental principle of all law – international and domestic
– is that there can be no punishment of crime without a pre-
existing law. “Nullum crimen sine lege, nulla poena sine lege”.
It was submitted that “ex- post facto” punishment is abhorrent
of the law of all civilised nations, that no sovereign power had
made aggressive war a crime at the time the alleged criminal
acts were committed, that no statute had defined aggressive
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war, that no penalty had been fixed for its commission, and no
court had been created to try and punish offenders.’

‘This view is strongly reinforced by a consideration of the
state of international law in 1939, so far as aggressive war is
concerned. The General Treaty for the Renunciation of War of
27 August 1928, more generally known as the Pact of Paris or
the Kellogg-Briand Pact, was binding on sixty-three nations,
including Germany, Italy and Japan at the outbreak of war in
1939. In the preamble, the signatories declared that they were:

“Deeply sensible of their solemn duty to promote
the welfare of mankind; persuaded that the time has
come when a frank renunciation of war as an
instrument of national policy should be made to the
end that the peaceful and friendly relations now
existing between their peoples should be perpetuated
… all changes in their relations with one another
should be sought only by pacific means … thus uniting
civilised nations of the world in a common
renunciation of war as an instrument of their national
policy….”

The first two Articles are as follows:

“Article I: The High Contracting Parties solemnly
declare in the names of their respective peoples that
they condemn recourse to war for the solution of
international controversies and renounce it as an
instrument of national policy in their relations to one
another.”

“Article II: The High Contracting Parties agree that
the settlement or solution of all disputes or conflicts
of whatever nature or of whatever origin they may
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be, which may arise among them, shall never be sought
except by pacific means.”

The question is, what was the legal effect of this Pact?
The nations who signed the Pact or adhered to it
unconditionally condemned recourse to war for the future as
an instrument of policy, and expressly renounced it. After the
signing of the Pact, any nation resorting to war as an instrument
of national policy breaks the Pact. In the opinion of the
Tribunal, the solemn renunciation of war as an instrument of
national policy necessarily involves the proposition that such
a war is illegal in international law; and that those who plan
and wage such a war, with its inevitable and terrible
consequences, are committing a crime in so doing. War for the
solution of international controversies undertaken as an
instrument of national policy certainly includes a war of
aggression, and such a war is therefore outlawed by the Pact.
As Mr Henry L Stimson, then Secretary of State of the United
States, said in 1932:

“War between nations are renounced by the
signatories of the Kellogg-Briand Treaty. This means
that it has become throughout practically the entire
world … an illegal thing. Hereafter, when nations
engage in armed conflict, either one or both of them
must be termed violators of this general treaty law ….
We denounced them as law breakers.”

‘It was submitted that international law is concerned
with the action of sovereign States, and provides no
punishment for individuals; and further, that where
the act in question is an act of state, those who carry
it out are not personally responsible, but are protected
by the doctrine of the sovereignty of the State. In the
opinion of the Tribunal, both these submissions must
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be rejected. That international law imposes duties and
liabilities upon individuals as well as upon States has
long been recognised. In the recent case of Ex-Parte
Quirin [1942] 317 US1, before the Supreme Court of
the United States, persons were charged during the
war with landing in the United States for purposes of
spying and sabotage. The late Chief Justice Stone,
speaking for the Court said:

“From the very beginning of its history this Court
has applied the law of war as including that part of
the law of nations which prescribes for the conduct
of war, the status, rights and duties of enemy nations
as well as enemy individuals.”

He went on to give a list of cases tried by the Courts,
where individual offenders were charged with offences against
the laws of nations, and particularly the laws of war. Many
other authorities could be cited, but enough has been said to
show that individuals can be punished for violations of
international law. Crimes against international law are
committed by men, not by abstract entities, and only by
punishing individuals who commit such crimes can the
provisions of international law be enforced.

The principle of international law, which under certain
circumstances protects the representatives of a state, cannot
be applied to acts which are condemned as criminal by
international law. The authors of these acts cannot shelter
themselves behind their official position in order to be freed
from punishment in appropriate proceedings. Article 7 of the
Charter expressly declares:

“The official position of defendants, whether as
Heads of State, or responsible officials in government
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departments, shall not be considered as freeing them
from responsibility, or mitigating punishment.”

On the other hand the very essence of the Charter is that
individuals have international duties which transcend the
national obligations of obedience imposed by the individual
State. He who violates the laws of war cannot obtain immunity
while acting in pursuance of the authority of the State if the
State in authorizing action moves outside its competence under
international law.

It was also submitted on behalf of most of these defendants
that in doing what they did they were acting under the orders
of Hitler, and therefore cannot be held responsible for the acts
committed by them in carrying out these orders. The Charter
specifically provides in Article 8:

“The fact that the defendant acted pursuant to
order of his Government or of a superior shall not
free him from responsibility, but may be considered in
mitigation of punishment.”

The provisions of this Article are in conformity with the
law of all nations. That a soldier was ordered to kill or torture
in violation of the international law of war has never been
recognised as a defence to such acts of brutality, though, as
the Charter here provides, the order may be urged in mitigation
of the punishment. The true test, which is found in varying
degrees in the criminal law of most nations, is not the existence
of the order, but whether moral choice was in fact possible.’

‘Planning and preparation are essential to the making of
war. In the opinion of the Tribunal aggressive war is a crime
under international law.’
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35. Applying the Nuremberg principles, as war was waged against Iraq
without express and clear sanction of the United Nations not only is the war
illegal under international law but also the leaders of states engaged in it face
the peril of personal prosecution for war crimes.

H. Regime Change

36. After withdrawing the second resolution from the Security Council Bush
on 17 March 2003 issued a ultimatum to Iraq that unless Saddam and his sons
leave Iraq within 48 hours the United States would go to war with Iraq at a
time of its choosing. None of the 60 odd resolutions pertaining to Iraq even
mention this possibility, and no resolution has ever been passed by the Security
Council which expressly or impliedly authorises the United Nations or any
member state from making such a demand. On the contrary, most of the
resolutions, including resolution 1441 and the withdrawn ‘second’ resolution
expressly acknowledged the ‘sovereignty and territorial integrity of Iraq’.
This is consistent with Article 2(7) of the United Nations Charter which provides
that the United Nations cannot ‘intervene in matters which are essentially
within the domestic jurisdiction of any State’. Attempting a change of
government in any member state would certainly amount to a breach of Article
2(7). To my knowledge, after the creation of the international system at the
end of the 2nd World War no sovereign independent nation has ever received
such an ultimatum. It is unprecedented and unparalleled in the post-war world.

37. For the closest historical precedents one would have to go back to Hitler.
In March 1938, Nazi Germany demanded that the Austrian Chancellor,
Schuschnigg must resign and be replaced by Seyss-Inquart. Schuschigg duly
complied, resigned and Seyss-Inquart succeeded him. One of Chancellor Seyss-
Inquart’s first actions was to sign a law in the name of Austria authorising the
reunion of Austria into the German Reich - the Anschluss. The following year
(March 1939) President Hacha of Czechoslovakia was summoned to Berlin,
and threatened with invasion unless he signed an agreement consenting to the
incorporation of Czechoslovakia into the German Reich. Hacha was informed
that German troops had already received orders to march into his country and
that any resistance would be broken with physical force. Hitler added the
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threat that he would destroy Prague completely from the air. Faced by this
frightening alternative, Hacha put his signature to the necessary agreement at
4.30 in the morning of 15 March 1939. The Nuremberg judgment condemned
both seizures of power as illegal under international law.

38. Accordingly, there is no basis in international law for Bush to make this
threat. Accepting and conceding that Saddam is a cruel and evil tyrant does
not justify in law a demand by any nation that he (Saddam) as leader of a
nation (whether elected, appointed or otherwise) must leave office, failing
which war would be waged against his nation.

39. In making this ultimatum, Bush has again shifted his position. He has
proved that the true reason for the United States going to war is not to uphold
United Nations resolutions, but to effect regime change. Regime change would
not be justified under international law, which has not developed to a level or
stage where norms or criteria have been identified, let alone agreed upon,
whereby the international community decides on the shape and form of the
government of a country and the identity and character of its leader. Thus
regime or governmental change is illegal. It would set a dangerous precedent
because it would involve the intervention in matters which are purely within
the domestic jurisdiction of a state. If the process is started, where would it
end, bearing in mind that countless members of the United Nations have
autocratic leaders who have caused death, misery and starvation to their
populace. These leaders have no popular support and rule their nations by
repressive means. Finally, it is pertinent to ask whether thousands of Iraqis, in
whose name a regime change is ostensibly being undertaken, should be killed
or suffer injuries so that their cruel despot, Saddam is removed. What is the
price or cost, in human terms, of a regime change.

I. Ancillary Matters

40. One cannot leave this subject without commenting on three ancillary
matters. First, use of force against a member of the United Nations for non-
compliance of its resolutions seems to be an extreme and extra-ordinary
punishment. It must be remembered that in the final analysis, membership of
the United Nations is not mandatory. It is not compulsory for all independent
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sovereign states to become members of the United Nations.  Thus, until very
recently, Switzerland refused to join the organisation. Hence, the appropriate
punishment for a member nation like Iraq which has persistently failed to
comply with resolutions of the Security Council is to expel it from the United
Nations pursuant to Article 6. It would be a paradox if the people of Iraq
suffer death because its country is a member of the United Nations which
death they may not have suffered if Iraq had never been a member and the
United Nations could not have made binding decisions against it because it
was not a member. Thus, ironically membership of the United Nations has
caused irreparable harm to the people of Iraq.

41. Secondly, in the 55-year history of the United Nations hundreds of its
resolutions have been blatantly breached. Israel and South Africa perhaps
hold the record for totally disregarding United Nations resolutions directing
them to take positive steps. Yet, neither has been the subject of force. Like
situations demand like responses. If resolutions of the United Nations have
for half a century been blatantly disregarded by numerous countries, how
does one justify the use of force against Iraq for its breach. In any event,
assuming that Iraq is in material and grave breach of Security Council resolutions,
war is an absolutely disproportionate response to such breach. Any number of
other actions, including permanent monitoring by inspectors and refusal to lift
economic sanctions may be proportionate punishment. The analogy in municipal
law is to impose the death sentence on a person (and innocent bystanders)
who has been found to be in breach of an undertaking given to a Court or
other authority.

42. Thirdly, upon an impartial and unbiased review of the 60 odd resolutions
relating to Iraq between 1990 and 2002 a case can be made that Iraq may
have been unduly punished for its unlawful and unjustified invasion of Kuwait.
No one has argued that that invasion was legitimate. It was illegal and Iraq
should never have carried it out. Military measures were wholly justified to
evict Iraq from Kuwait. All that was proper and proportionate. However, to
continue with essentially a state of siege, economic sanctions for a 12-year
period and now war seem to suggest to an objective observer that Iraq has
paid a disproportionate price; the cost of punishment appears to have been
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grossly excessive when compared to the crime of invasion of Kuwait that Iraq
committed. One should contrast such treatment with the treatment that
Germany, Japan and Italy received after their defeat in the 2nd World War.
Learning the lesson of the Treaty of Versailles that excessive reparations sow
the seeds of hated and lead to a further war, the victorious powers at the end
of the 2nd World War were very generous in the treatment of the peoples of
Germany, Japan and Italy.

J. Conclusion

43. As this paper has run to an undue length, it is essential that I summarise
my position.

(1) The sole and exclusive legal basis for the United States and her allies
to use force against Iraq is grounded upon resolutions passed by the
Security Council.

(2) From the United States perspective, resolution 1441 (2002) offers
the best ground. However, the words ‘serious consequence’ do not
justify the use of force because they do not expressly say so, and
cannot be implied.

(3) Having regard to the awesome and brutal consequences of war to
the innocent people of Iraq, any ambiguity or doubt in the language
employed in resolution 1441 should be in favour of Iraq and against
war.

(4) In any event, resolution 1441 does not specifically mandate United
States or Britain (or for that matter any other country) to enforce it;
in consequence force cannot be used by these countries by reason of
Article 43.

(5) The work programme referred to in resolution 1284 (1999) have so
far:
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(i) not been submitted by UNMOVIC to the Security Council;
(ii) not been approved by the Security Council; and
(iii) not been presented to Iraq.

In consequence, Iraq is not in breach of the terms and conditions of
resolution 1284, which is the determinative and governing resolution
pertaining to outstanding disarmament issues.

(6) The presentation by the co-sponsors of the second resolution on 24
February 2003 demonstrate in their own mind the necessity for a
second resolution; otherwise it makes no sense for yet another
resolution on Iraq.

(7) Their withdrawal of the second resolution on 17 March 2003 in the
face of certain defeat is relevant in assessing the legality of their
decision to go to war.

(8) The 48-hour ultimatum issued to Saddam and his sons to leave Iraq is
neither supported by any United Nations resolution nor has any other
legal footing. In consequence, it is unlawful under international law.

(9) In these circumstances, United States and her allies by commencing
war against Iraq are participating in a war of aggression and
committing a crime against peace as defined by the Nuremberg
tribunal, and also engaging in an illegal war.

(10) Personal and individual liability attaches to the leaders of states
initiating and waging war against Iraq under the principles established
at Nuremberg.
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ARCHIPELAGOES IN THE 1982 UNITED NATIONS
CONVENTION ON THE LAW OF THE SEA

SELVANATHAN SUBRAMANIAM*

Introduction

The 1958 United Nations Conference at Geneva codified the legal regime
of the oceans into the following legal instruments:

(i) The Convention on the Territorial Sea and the Contiguous Zone
(TSC);

(ii) The Convention on the High Seas;

(iii) The Convention on Fishing and Conservation of the Living Resources
of the High Seas;

(iv) The Convention on the Continental Shelf.

Much of Customary International Law relating to the seas was codified
in these Conventions.

The TSC defines an island as a naturally formed area of land surrounded
by water, which is above water at high tide1. This definition excludes partly
submerged banks and reefs from being considered as Islands. This TSC
definition is substantially restated in the 1982 United Nations Convention on
the Law of the Sea – LOS2 which also provides that rocks which cannot
sustain habitation or economic life of their own shall have no EEZ or Continental
Shelf3.

* Advocate & Solicitor, High Court of Malaya.
1 Article 10(1) TSC.
2 Article 121(1) LOS.
3 Article 121(3) LOS.
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The TSC provides that the territorial sea of an island is measured in
accordance with the provisions of these articles4.

While the TSC permits of the claiming of the territorial sea from an island,
it must be noted that the TSC does not deal specifically with the issue of a
group of islands ie. an Archipelago nor does the TSC provide a mechanism for
the demarcation of the Territorial Sea for an Archipelago.

As the provisions in Article 10(2) TSC enable each island to claim a
territorial sea, a group of islands would be able to claim an area as their common
territorial sea where the territorial seas of the individual islands overlap. If
there were no overlap in the territorial waters of the individual islands, the
waters between the individual areas of territorial sea would be part of the
High Seas, a matter of concern for Archipelagic states.

Archipelagic states, such as Indonesia, Philippines and Fiji sought to join
the outermost parts of their outermost islands through straight baselines. This
exercise of necessity enclosed vast areas which would otherwise have been
considered as High Seas. Reliance was placed by the Archipelagic states on
the ICJ judgement in the Anglo-Norwegian Fisheries Case which, inter alia,
held: ‘A state must be allowed the latitude necessary in order to be able to
adopt its delimitation to practical needs and requirements’.

The 1958 Conventions did not deal adequately with the question of
archipelagoes and the sea area which could legitimately be claimed by such
groups of islands. Though the draft for the articles for the 1958 and 1960 LOS
Conferences did consider the application of the straight baselines system (as
recognised in the Anglo-Norwegian Fisheries Case 1951) to isolated islands
and their delimitation of the Territorial Sea, nothing conclusive emerged then
due in part to the differences in Archipelagic forms and disagreement regarding
the breadth of the Territorial Sea5.

4 Article 10(2) TSC.
5 Bernhardt, J P A., ‘The Right of Archipelagic Sea-Lanes Passage: A Primer’ (1995) Virginia
Journal of International Law. 35.719.
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The TSC6 did however provide for the drawing of straight baselines for
islands fringing a coast ie. a ‘coastal archipelago’. Straight baselines could be
drawn to link the outermost parts of the coastal islands with the coast. This
essentially gave effect to the ICJ (International Court of Justice) recognition
in the Anglo-Norwegian Fisheries Case of Norway’s position of drawing
straight baselines.

Though the UK was opposed to the Norwegian position as seen in the
Anglo-Norwegian Fisheries case, subsequently however, the UK acted similarly
in respect of the Hebrides. The Federal Republic of Germany acted similarly
in the case of the Frisian Islands7.

Some countries, in particular Indonesia and the Philippines attempted to
canvass the position that mid-ocean archipelagoes should be treated in a similar
manner as coastal archipelagoes but this argument was not accepted at the
1958 Conference.

Nevertheless, both Indonesia and the Philippines in 1960 and 1961
respectively enacted legislation which effectively drew lines around the
archipelagic islands and treated the areas so enclosed as internal waters. The
Philippines in 1961 declared in a statute relating to the 1958 Convention that
‘all the waters within the limits set forth in the above mentioned treaties have
always been regarded as part of the Philippines islands and all the waters of
the Philippine archipelago have always been considered as necessary
appurtenances of the Philippine archipelago’8.

The rationale for such a practice was premised variously on grounds of
geography, economics and history as well as on the need for unifying and
integrating the nation viz, security. Indonesia for instance argued that in the
absence of an archipelagic state, most of Indonesia’s waters would became

6 Article 4 TSC.
7 Churchill, R R and A V Lowe, ‘Archipelagoes’, in The Law of the Sea (ed. Manchester
University Press), 1988.
8 Republic Act No 346 (1961) (Phil).
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pockets of high seas and hence constitute a danger to the unity, security and
territorial integrity of the Nation9.

This created alarm in maritime states, which feared that navigational
freedom would be compromised in internal waters in what would hitherto
have been territorial waters or high seas.

Hence there was a need for a special regime to cater for archipelagic
states, in particular mid ocean archipelagoes, in view of the opposing interests
cited above between maritime powers and archipelagic states.

The international community was minded to accept the concept of
archipelagic waters provided however that defined navigational rights would
be preserved as inalienable and incontrovertible provisions in the LOS.

In 1974, Fiji, Indonesia, Mauritius and Philippines prepared draft Articles
defining an Archipelago as ‘a group of islands, including parts of islands,
interconnecting waters and other natural features which are so closely
interrelated that such islands, waters and their natural features form an intrinsic
geographical, economic and political entity.’ This position was included in the
text of the Informal Single Negotiating Text (ISNT) of 1975 and substantially
also in Article 46(b) of LOS. Thus it can be seen that there was a wide
acceptance of the position of the archipelagic states by the international
community which however sought a quid pro quo by seeking navigation and
over flight guarantees in the archipelagic waters not subject to arbitrary or
discretionary decision making by the archipelagic state – an example of the
‘Package deal’ in practice10.

Accordingly, LOS in part IV, makes provision for the needs of mid-ocean
archipelagoes although no specific mention is made of the terms, ‘mid-ocean
or coastal archipelagoes’ in the Convention itself.

9 3rd UNCLOS Official Records 267.
10 Bernhardt, J P A, ‘The Right of Archipelagic Sea-Lanes Passage: A Primer’, (1995)
Virginia Journal of International Law. 35.719.
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LOS Provisions on Archipelagoes

Definition:

An Archipelago is defined as:

‘a group of islands, including parts of islands, interconnecting waters
and other features which are so clearly interrelated that such islands,
waters and their natural features form an intrinsic geographical,
economic and political entity or which historically have been regarded
as such11.

Churchill and Lowe suggest that this definition leaves considerable room
for differing interpretations. For instance, it makes no mention of the sizes of
the islands and the relative distance between islands.

Further this definition for instance would make states like New Zealand,
Japan and United Kingdom archipelagic states even if they do not deem
themselves so and it leaves open the question as to whether a state may be
regarded as an archipelagic state against its wishes.

The definition does however preclude mainland states which possess non-
coastal archipelagoes from applying the LOS archipelagic regime to their
archipelagic islands. This is evident from the definition of an ‘Archipelagic
State’ in LOS as a State constituted wholly by one or more archipelagoes and
may include other islands12. No reason is available for this anomaly. Examples
include Denmark (Faroes), Ecuador (the Galapagos Islands), Portugal (the
Azores). The practical effect would be that archipelagic baselines may not be
drawn around such archipelagic islands. In the case of the Faroes and the
Galapagos, a series of straight lines nevertheless serve as the baselines and
such may be recognised under Customary International Law13.

11 Article 46 LOS.
12 Article 46(a) LOS.
13 Churchill, R R and A V Lowe, ‘Archipelagoes’, in The Law of the Sea (ed. Manchester
University Press), 1988.
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However, it would appear that an archipelagic state would have an option
as to whether to draw archipelagic baselines or otherwise as Article 47(1)
does not use the imperative ‘shall’ but the permissive ‘may’ in its text.

Baselines:

LOS in keeping with the call from countries such as Indonesia and the Philippines
created a special regime for archipelagoes whereby territorial integrity and
security of the archipelagic state would be secured as canvassed for by its
proponents. Accordingly, LOS permitted in the case of Archipelagic States
the drawing of ‘straight archipelagic baselines joining the outermost points of
the islands and drying reefs of the archipelago.’14

Article 47(1) would at first sight give the impression that an archipelagic
state with far-flung islands would have carte-blanche to claim large areas as
archipelagic waters by drawing straight archipelagic baselines linking the
outermost points of the outermost islands.

This is not so in practice due to the other provisions of Article 47. Article
47(1) states that within the archipelagic baselines, the main island must be
included and ‘an area in which the ratio of the area of the water to the area of
the land, including atolls is between 1 to 1 and 9 to 1.’ Further Article 47(2)
states that ‘the length of such baselines shall not exceed 100 nautical miles
except that up to 3 percent of the total number of baselines enclosing any
archipelago may exceed that length, up to a maximum of 125 nautical miles.

The ratio of 9:1 and the limits on the length of the baselines preclude the
claiming of large areas of water by an archipelagic state consisting of far-
flung islands. This, however does not prevent the archipelagic state which is
comprised of a number of archipelagoes from drawing archipelagic baselines
around each of its archipelagoes as such a practice would not violate the
definition in Article 46.

14 Article 47(1) LOS.
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The utility of the limits of 1:1 is moot though, given that an archipelagic
state consisting of one or a few large islands would be able to draw straight
base-lines anyway15. Perhaps, it helps to reduce the ocean area, which may
be claimed as archipelagic waters by such States.

In addition, Article 47(4) provides that ‘archipelagic baselines shall not be
drawn to and from low-tide elevations, unless light houses or similar installations
which are permanently above sea levels have been built on them or where a
low-tide elevation is situated wholly or partly at a distance not exceeding the
breadth of the territorial sea from the nearest island. This provision is a further
restriction in that it prevents low-tide elevations from being treated as outermost
points of outermost islands for the purpose of drawing archipelagic baselines.

Article 47(3) further provides that the archipelagic baselines shall not
depart from the general configuration of the archipelago.

It is further provided in Article 47(6) that where the archipelagic waters
lie between two parts of an immediately adjacent neighboring state, the existing
rights and legitimate interests traditionally exercised by the neighboring state
of the archipelago state and all rights stipulated by Agreement between these
states shall continue to be respected. Note should be taken that the rights
merely need to be ‘respected’ not ‘recognised’.

It should be noted that Malaysia and Indonesia entered into a bilateral
agreement in 1982 dealing with navigation, over flight, cables between East
and West Malaysia, and fishing rights for Malaysian fishermen in Indonesia’s
archipelagic waters.

Articles 47(8) and 47(9) provide for due publicity to be given to the
archipelagic baselines delineated by the issue of charts or list of geographical
co-ordinates. This is important, given that particular navigation provisions apply
to the regime of archipelagic waters and the need for mariners to be aware of
the relevant navigation regime.

15 Churchill, R R and A V Lowe, ‘Archipelagoes’, in The Law of the Sea (ed. Manchester
University Press), 1988.
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The archipelagic baselines then form the basis for the demarcation of
other maritime zones such as the territorial sea, contiguous zone, EEZ and the
continental shelf16.

Rights and Obligations of Archipelagic States

The waters enclosed within the archipelagic baselines are archipelagic waters.
This is a novel idea in Ocean Law inasmuch as archipelagic waters are now
neither territorial sea nor internal waters. (One exception is that closing lines
may be drawn across river mouths, bays and ports on individual islands and
the waters so enclosed would be internal waters – Article 50).

Within archipelagic waters, an archipelagic state has sovereignty over
the waters including their superjacent air space, superjacent seabed and subsoil
and the resources contained therein17.

This sovereign right is however circumscribed, inter alia, by the provisions
of Article 51(1) LOS which provides:

(i) The archipelagic state must respect the rights enjoyed by third
states deriving from existing agreements.

It should perhaps be mentioned that the requirement to ‘respect’
may not be nearly as strong as the need to ‘recognise’.
Nevertheless, it serves to emphasise the point that the provisions
of pre-existing agreement may not be placed in peril in the
face of the new LOS regime on archipelagic waters.

(ii) The archipelagic state must ‘recognise traditional fishing rights
and other legitimate activities of the immediately adjacent
neighboring state in certain areas falling within archipelago

16 Article 48 LOS.
17 Article 49 LOS.



INSAF 109

The Journal of the Malaysian Bar

(2003) XXXII No 2

waters.’ These rights may at the request of any states
concerned be regulated by bilateral agreements and more
importantly such rights shall not be transferred to or shared
with third states or their nationals. (See the Malaysia-Indonesia
bilateral Agreement).

There would thus appear to be a considerable desire in the LOS Convention
not to upset traditional rights enjoyed by states adjoining archipelagic states.
This should be expected given the novelty of the rights accorded to the
archipelagic states and the Package deal approach taken in the 1982
Convention.

The provisions in Article 47(6) as explained herein, further serve to
illustrate the importance attached to the need to respect the rights of immediately
adjacent neighboring States.

A wider responsibility not restricted merely to adjoining states is in respect
of submarine cables18. The archipelagic state is required to respect existing
submarine cables laid by other states and passing through its waters without
making a landfall including permitting the maintenance and replacement of
such cables. The laying of new cables however appears to require the consent
of the archipelagic state. The Bilateral Agreement between Malaysia and
Indonesia permits the former to lay new cables and the latter to provide for
the security of existing cables.

It should be noted that Article 51(2) makes no mention of pipelines19.

Rights in respect of navigation

Article 52(1) provides for the rights of innocent passage in archipelagic waters
similar to the rights, ships would have in territorial waters, which right may

18 Article 51(2) LOS.
19 Churchill, R R and A V Lowe, ‘Archipelagoes’, in The Law of the Sea (ed. Manchester
University Press), 1988.
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only be suspended, without discrimination, temporarily and in specific areas,
for security reasons after due notice has been given (Article 52(2)). The
provisions on innocent passage as set out in Parts II Section 3 LOS would be
applicable mutatis mutandis subject however to Article 53 and without prejudice
to Article 50.

Archipelagic sea-lane passage is provided for in Article 53. At the 1974
Caracas negotiations, there were various proposals made for archipelagic sea-
lane passage. These included innocent passage (by the Four Power Proposal),
innocent passage through archipelagic water and transit passage through sea-
lanes (United Kingdom proposal and freedom of navigation and over-flight
(Bahamas proposal). The compromise reached as reflected in the Informal
Single Negotiating Text (ISNT) as set out Article 124(3) reads:

‘Archipelagic sea lanes passage is the exercise in accordance with
the provisions of the present Countries of the rights of navigation
and over-flight in the normal mode of progress of continuous and
expeditious transit through an archipelago between one part of the
high seas or an EEZ and another part of the high seas or an EEZ’.
This text is substantially reproduced in Article 53 (3) LOS.

Archipelagic sea-lane passage has now because a sui generis principle
inasmuch as it is not innocent passage, nor transit passage in the strict sense
of the word, nor is it freedom of navigation and overflight. Thus archipelagic
sea-lane passage while not possessing the ‘freedom of navigation and over-
flight’ in the high seas gives a greater magnitude than the restrictive right of
innocent passage. It is the functional equivalent of the straits transit passage
regime without the word ‘unobstructed’20.

Ships and aircraft have the right to use these archipelagic sea-lane passages
for air and sea routes as designated by the archipelagic state in consultation
with the competent international organisation. These sea-lanes may be up to

20 Bernhardt, J P A, ‘The Right of Archipelagic Sea-Lanes Passage: A Primer’, (1995)
Virginia Journal of International Law. 35.719.
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50 miles wide and shall cross the archipelagic waters and the adjacent sea
territory. Ships and aircraft using archipelagic sea-lanes shall not deviate more
than 25 nautical miles to either side of a continuous series of axis lines from
the entry points of passage to the exit points21. The sea-lanes may include all
normal passage routes used for international navigation or over-flight (Article
53(4)). It is further provided in Article 53(12) that if sea-lanes or air routes are
not provided, the normally used routes for international navigation may be
used for the right of archipelagic sea-lane passage.

Archipelagic sea-lane passage is not dissimilar to that of transit passage
through straits (see Article 54). Article 53(3) provides, inter alia, that the
archipelagic sea-lane passage means continuous, expeditious and unobstructed
transit between one part of the high seas or an EEZ and another part of the
high seas or an EEZ.

Article 53(7) states that the archipelagic state may after giving due
publicity, substitute other sea lanes for any sea-lanes previously designated or
prescribed. Such proposals for substitution must be referred to the Competent
International Organisation. (Article 53(9) provides for referral to the Competent
International Organisation, proposals for designating or substituting sea-lanes
or traffic separation schemes with a view to their adoption.) It should perhaps
be also relevant to mention here that Article 211, while not addressing the
case of archipelagic states in particular, provides that the state must promote
the adoption of routing systems designed to minimize the threat of accidents
which might cause pollution of the marine environment including the coastline
and pollution damage to the related interests of the coastal states. Relevant
too would be the provisions in Article 53(6) which allow the archipelagic states
to prescribe traffic separation schemes for the safe passage of ships through
narrow channels.

21 Article 53(5) LOS.
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As to the requirement for referral to the Competent International
Organisation, Valencia et al22 have written:

‘Indonesia had reservations about the requirements of International
Maritime Organisation approval for the siting of sea-lanes. Indeed,
Indonesia interprets the sea-lanes and the regime of archipelagic
sea lane passage to exist only when used by foreign vessels. Indonesia
claims the right to monitor all traffic.’

‘The Philippines also opposed the approval of sea-lanes by the
competent international organisation because in the case of
disagreement, all routes normally used for international navigation
would become sea-lanes.’ The Philippines view was that archipelagic
sea-lane passage would apply only to such sea-lanes designated
and established by the archipelagic state and argued strongly that
sea-lanes denigrate the integrity of the archipelagic concept and the
unity of the nation.’

The Case of Indonesia

Indonesia had decried the European concept of freedom of the high seas as
an instrument to buttress European Colonial authority. Indeed, Indonesia claimed
that the concept of an archipelagic state had been Indonesia’s state practice
since the 14th Century when Gajah Mada, the then Prime Minister conquered
the Archipelago for the Kingdom of Majapahit and that western occupation
was but a temporary hiatus in this practice. On 13 December 1957, with the
Proclamation of Territorial Waters of the Republic of Indonesia (Djuanda
Declaration), the first step in legally implementing the Archipelagic State concept
or wawasan nusantara was taken23.

22 Valencia, M J and J B Marsh, ‘Access to Straits and Sealanes in Southeast Asian Seas:
Legal, Economic and Strategic Considerations’, (1985) Journal of Maritime Law and
Commerce, Vol 16, No 4.
23 Study on the Implications of the New Ocean Regime deriving from the 1982 UNCLOS
Vol 2 Indonesia and the Law of the Sea, United Nations, 1990.
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The Djuanda Declaration, inter alia, stated:

‘Historically, the Indonesian archipelago has been an entity
since time immemorial. In view of territorial entity and of
preserving the wealth of the Indonesian State, it is deemed
necessary to consider all waters between the islands an entity.
On the ground of the above considerations, all waters around,
between and connecting the islands or parts of islands
belonging to the Indonesian archipelago irrespective of their
width or dimension are natural appurtenances of its land
territory and therefore an integral part of the island or national
waters subject to the absolute sovereignty of Indonesia.’

At the 1958 LOS Convention, Indonesia only ratified the Convention on
the High Seas with a reservation on the status of waters enclosed by archipelagic
baselines being internal waters.

Indonesia issued Act No 4 in February 1960, connecting baselines around
Indonesia’s outermost islands and to classify the waters enclosed as internal
waters but permitting in Article 3 ‘innocent passage’ by foreign vessels through
these waters which however would be regulated by Government Ordinance.
This was achieved through Presidential decree No 8 in 1962 wherein innocent
passage to foreign ships was guaranteed within Indonesian waters. Article 4
of this decree however permits the President to temporarily suspend this right
to innocent passage.

Under Act No 4, Indonesia had drawn 196 baselines enclosing 686,000
square nautical miles of so called ‘internal waters’ enclosing the straits Lombok,
Saprech, Sunda, Sumba, Karimata, Gaspour and Macassar within the
archipelagic waters of Indonesia. Indonesia at UNCLOS III argued strongly
for a new archipelagic regime, based on:

(1) its consistent adherence to the ‘wawasan nusantara’ concept
in Indonesian Law, having effect on both internal and
international waters.
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(2) acquiescence on the part of neighbouring states who implicitly
accepted the existence of Indonesian baselines which
surrounded the archipelago and,

(3) the international support the emerging archipelagic regime
advocated by Indonesia, the Philippines, Fiji and Mauritius had
received in international fora24.

At UNCLOS III however, Indonesia had to accept that it could not have
all that it sought in its archipelagic state concept and given that it has signed
and ratified the LOS Convention, it must be taken that Indonesia is prepared
to accept the archipelagic regime as propounded in the LOS Convention. Indeed,
N Wisnomoerti25 states of the Indonesian position:

‘It might be argued that what we achieved at the 3rd Conference of
the LOS is less than what is prescribed in Law No 4/1960 in one
important respect. Article 49(3) of the 1982 Convention provides
that the Sovereignty of an archipelagic state is subject to other relevant
provisions of the Convention. This provision actually refers to the
regime of archipelagic sea-lanes passage provided for in Articles 53
and 54. The regime of archipelagic sea-lanes passage is a
compromise between the regime of innocent passage advocated by
Indonesia and the other archipelagic state, on the one hand, and the
regime of freedom of navigation advocated by the maritime powers
on the other hand.’

Conclusion

It has been questioned as to whether any advantage is actually gained by an
archipelagic state via the concept of archipelagic waters especially with the

24 Rothwell, B R, ‘The Indonesian Straits Incident. Transit or Archipelagic Sea Lanes
Passage?’ (1990) Marine Policy.
25 Bernhardt, J P A, ‘The Right of Archipelagic Sea-Lanes Passage: A Primer’, (1995)
Virginia Journal of International Law. 35.719.
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introduction of the EEZ. It has been argued that measuring the EEZ from
archipelagic baselines will only marginally increase the area of the EEZ than
if it were to be measured from each individual island. The gain in ocean area
is negligible26.

However, this may well have been an instance of the ‘Package’ deal in
practice because maritime nations would have considered that they were not
really losing much in terms of ocean area to archipelagic waters and a system
of archipelagic passage would be put in place in archipelagic waters anyway.
At the same time, archipelagic states while being aware that they were not
gaining substantially in terms of sea area would have taken comfort from the
fact that the adoption of the archipelagic concept indicates the international
recognition given to the territorial integrity of the archipelagic nation.

26 Churchill, R R and A V Lowe, ‘Archipelagoes’, in The Law of the Sea (ed. Manchester
University Press), 1988.
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STAY OF PROCEEDINGS TO REFER TO
ARBITRATION – CONDITIONAL OR
UNCONDITIONAL APPEARANCE?

TENG KAM WAH*

Introduction

Probably the most important – and controversial – development to surface
in the law of arbitration in recent years concerns the type of appearance

to be entered by a defendant as a prelude to an application for stay of the
court proceedings to refer the dispute to arbitration in accordance with an
arbitration agreement between the parties. This has excited sharp differences
in judicial opinion.

This point of law is of immense significance for a slip by a defendant in
entering the wrong kind of appearance may deprive him of having recourse to
arbitration even though there is a valid arbitration agreement. This issue has
taken a rather eventful journey through the courts.

Recent events

The focus here is whether the entry of an unconditional appearance is a step
in the proceedings and therefore precludes a defendant from applying for a
stay of proceedings pursuant to s 6 of the Arbitration Act 1952 (‘the Act’).
The annals of our case law reveal that for a long time there was unanimous
agreement by our judges that the answer is in the negative which is consonant
with English law as illustrated by a parade of cases1.

* LLB Hons, LLM (London), BSc Hons (Malaya), CLP, FCIArb, Advocate & Solicitor.
1 See, for example, Drouth v The Ship ‘GG Paul Doumer’ [1934] MLJ 72; Cheah Wai Poh v
Chin Brothers & Co Ltd [1958] MLJ 215; The ‘Dong Moon’ Trans Asia Shipping Co Ltd v
‘Dong Moon’ Owners & Ors [1979] 1 MLJ 152; Lee Brothers Construction Co v Teh Teng
Seng Realty Sdn Bhd [1988] 1 MLJ 459; D & C Finance Bhd v Overseas Assurance Corpn Ltd
[1989] 3 MLJ 240; and Hashim bin Majid v Param Cumaraswamy & Ors [1993] 2 MLJ 20.
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This tranquility was broken in 1998 with the High Court decision in
Usahabina v Anuar bin Yahya2 which swung to the other end of the
spectrum. Augustine Paul JC (as he then was) held that after the entry of an
unconditional appearance, a defendant is no longer entitled to apply for a stay
to pursue adjudication of the dispute through arbitration. This effected a
fundamental change in the law, bringing with it serious repercussions.

In Trans Resources Corp Sdn Bhd v Sanwell Corp & Anor (No 2)3,
Kamalanathan Ratnam J declined to follow Usahabina as he was not in
agreement with the reasons advanced there. In Interscope Versicherung
Sdn Bhd v Sime Axa Assurance Bhd4, Gopal Sri Ram JCA adopted wholesale
what was said by Augustine Paul JC on this point in Usahabina without giving
any additional reasons. He concluded by holding that if a defendant intends to
apply to stay an action in reliance of s 6 of the Act (‘s 6’), he must enter a
conditional appearance before moving the court5.

Kamalanathan Ratnam J reaffirmed the stand he took in Trans Resources
in a subsequent case, Ablemerge (M) Sdn Bhd v Emville Sdn Bhd6, although
by that time, the Court of Appeal had in Interscope expressly given the stamp
of approval to Usahabina.  In his powerful arguments, he cast doubts on
whether Interscope embodied the binding law on this issue. His arguments
were premised on the ground that the Court of Appeal had taken a contrary
stand on the same point in Accounting Publications Sdn Bhd v Ho Soo
Furniture Sdn Bhd7 which was an earlier decision than Interscope. If this
was so, then Interscope stood on quite wobbly ground.

It is instructive to scrutinize what was actually decided in Accounting
Publications. The following passage is most relevant:8

2 [1998] 7 MLJ 691.
3 [1999] 2 MLJ 609.
4 [1999] 2 MLJ 529.
5 Ibid at p 534.
6 [2000] 6 MLJ 769.
7 [1998] 4 MLJ 497.
8 Ibid at p 510.
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‘The second point made by counsel for the plaintiff in resisting
this appeal is that the defendant had taken a step in the action
before making its application for a stay and, like the respondent
in Pembenaan Leow Tuck Chui & Sons Sdn Bhd v Dr Leela’s
Medical Centre Sdn Bhd9, is precluded from relying upon the
arbitration clause. We have carefully examined the relevant
chronology of events in this matter as well as the steps taken by
both parties to the litigation and find that there is really no merit in
the argument of plaintiff’s counsel.

The writ in the present case was issued on 20 June 1996. The
defendant, after entering an appearance, took out its summons
for a stay of proceedings on 16 July 1996. That application was
disposed of by the judicial commissioner on 26 September 1996.
The defendant then delivered its defence and counterclaim on 13
November 1996. We are therefore of the view that the defendant
did not take any step in the proceeding before moving the court
for a stay. Indeed, we draw support for our view from the decision
in Seloga Jaya Sdn Bhd v Pembenaan Keng Ting (Sabah )
Sdn Bhd10 where a similar contextual fact pattern did not deter
the Supreme Court from ordering a stay of the action.’

The above quote mentioned that the defendant had entered ‘an appearance’.
Nowhere in the judgment was it said whether the appearance referred to was
conditional or unconditional. Also no conclusive inference on the type of
appearance entered by the defendant can be drawn from the attendant facts.

Kamalanathan Ratnam J assumed that the appearance there was
unconditional. The learned judge’s assumption is reasonable bearing in mind
that if the word ‘appearance’ is used without being qualified by the word
‘conditional’, it would be reasonable to conclude that the appearance is
unconditional. This is fortified by the fact that in the Rules of the High Court

9 [1995] 2 MLJ 57.
10 [1994] 2 MLJ 97.
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1980 (‘the RHC’), ‘appearance’ is abundantly used without being qualified by
either ‘conditional’ or ‘unconditional’ in contexts where the appearance must
be unconditional.

If the appearance in Accounting Publications was unconditional, then
the decision made therein that the defendant had not taken any step in the
proceedings was a ratio decidendi. If so, the next question is whether the
Court of Appeal could depart from this in a subsequent case. To answer this
question, reference must be made to the English Court of Appeal case of
Young v Bristol Aeroplane Co Ltd11 where Lord Greene MR said:

‘On a careful examination of the whole matter we have come to
the clear conclusion that this court is bound to follow previous
decisions of its own as well as those of courts of co-ordinate
jurisdiction. The only exceptions to this rule (two of them apparent
only) are those already mentioned which for convenience we
here summarize: (1) The court is entitled and bound to decide
which of two conflicting decisions of its own it will follow.  (2)
The court is bound to refuse to follow a decision of its own which,
though not expressly overruled, cannot, in its opinion, stand with
a decision of the House of Lords.  (3) The court is not bound to
follow a decision of its own if it is satisfied that the decision was
given per incuriam.’

Bristol Aeroplane provides a solid foundation to avoid uncertainty in the law
in the event of two or more conflicting Court of Appeal decisions. It is
undesirable for a later decision to prevail over an earlier one simply because it
is later. This is more so when the later decision did not make any reference to
the earlier decision.

The first two exceptions in Lord Greene MR’s proposition were plainly
inapplicable to Interscope. The third exception represented the only possibility.
The question then is whether the decision in Accounting Publications was
given per incuriam.

11 [1944] 1 KB 718 at pp 729-730.
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In this respect, useful guidance can be gleaned from the observation by
Lord Goddard CJ in Huddersfield Police Authority v Watson12 that what is
meant by giving a decision per incuriam is giving a decision when a case or a
statute has not been brought to the attention of the court and they have given
the decision in ignorance or forgetfulness of the existence of that case or that
statute.

Another relevant observation was made by Sir Raymond Evershed MR
in Morelle Ltd v Wakeling13 as follows:

‘As a general rule the only cases in which decisions should be
held to have been given per incuriam are those of decisions given
in ignorance or forgetfulness of some inconsistent statutory
provision or of some authority binding on the court concerned; so
that in such cases some part of the decision or some step in the
reasoning on which it is based is found, on that account, to be
demonstrably wrong. This definition is not necessarily exhaustive,
but cases not strictly within it which can properly be held to have
been decided per incuriam must, in our judgment, consistently
with the stare decisis rule which is an essential feature of our
law, be, in the language of Lord Greene, MR, of the rarest
occurrence.’

In Duke v Reliance Systems Ltd14, Sir John Donaldson MR shed further
light on the doctrine of per incuriam as follows:

‘I have always understood that the doctrine of per incuriam only
applies where another division of this court has reached a decision
in the absence of knowledge of a decision binding upon it or a
statute, and that in either case it has to be shown that, had the
court had this material, it must have reached a contrary decision.

12 [1947] 2 All ER 193 at p 196.
13 [1955] 1 All ER 708 at p 718.
14 [1987] 2 WLR 1225 at p 1228.  This passage was approved by the then Supreme Court in
Government of Malaysia v Lim Kit Siang [1988] 2 MLJ 12.
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That is per incuriam. I do not understand the doctrine to extend
to a case where, if different arguments had been placed before it
or if different material had been placed before it, it might have
reached a different conclusion. That appears to me to be the
position at which we have arrived today.’

After referring to the authorities, Kamalanathan Ratnam J concluded in
Ablemerge15 that:

‘… even if [Accounting Publications] was decided wrongly in
concluding that an unconditional appearance is accepted under s 6 of
the Act, in order for the decision of the Court of Appeal in Accounting
Publications to be “per incuriam” it must be shown that the court had
failed to consider s 6 of the Act at all. It is not sufficient to say that it
was “per incuriam” mainly on the ground that it had wrongly interpreted
s 6 of the Act. It therefore follows that the decision of the Court of
Appeal in Accounting Publications is not (emphasis provided) “per
incuriam”. In the circumstances, the Court of Appeal in Interscope
could not be said to overrule or disregard its own prior decision in
Accounting Publications.

Therefore it must follow that the Court of Appeal in Interscope could
not have, based on the accepted principles, departed from its earlier
decision in Accounting Publications. In the circumstances, I am, with
the greatest respect, not bound by the decision of the Court of Appeal in
Interscope and accept as binding upon me the decision of the Court of
Appeal in Accounting Publications.’

It is regrettable that Accounting Publications was not brought to the attention
of the Court of Appeal in Interscope but this does not detract from the cogency
of Kamalanathan Ratnam J’s arguments. Based solely on the principle of
stare decisis and not on the soundness of its reasoning, Interscope cannot
prevail over Accounting Publications.

15 [2000] 6 MLJ 769 at p 779.
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However, it can also be argued, on rather tenuous grounds though, that
Accounting Publications cannot constitute a binding authority on this point
because of inconclusiveness of the type of appearance being considered by
the court. If such is the case, the ratio in Interscope ought to prevail.

The law was now in disarray. Defendants were caught in a bind: to enter
a conditional or unconditional appearance?, that was the question. At the then
state of the authorities, it was up to each individual judge to favour either of
the two choices and in either case, he would have good reasons for his stand.
Lawyers were in a daze as to what advice to give to their clients.

In such a climate of flux and uncertainty, the riskier road to take would be
to enter an unconditional appearance which might be a road of no return. This
is illustrated by the case of EG Tan & Co (Pte) (In liquidation) v Tan Chong
San16 where the defendant applied for leave to withdraw his unconditional
appearance and to file a conditional appearance which is sanctioned by O 21
r 1 of the RHC. Relying on the authority of Somportex Ltd v Philadephia
Chewing Gum Corp17, the court disallowed the application, primarily because
the unconditional appearance was not entered by mistake.

Even if a defendant were to take the safer route of entering a conditional
appearance, he would not be sure as to the correct procedure for staying the
proceedings as O 12 rr 6 and 7 of the RHC which govern conditional
appearances do not provide for an application to stay the proceedings. An
advantage of this method would be that it should be easier to seek leave to
convert a conditional appearance to an unconditional appearance than vice
versa.

Another possible option for a defendant who wished to resist resolution
of the dispute by the court would be to apply to stay the proceedings without
entering any appearance, whether conditional or unconditional. This must be
done before the time limited for entering appearance under O 12 r 4 of the

16 [1993] 1 MLJ 256.
17 [1968] 3 All ER 26.
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RHC. However, this option was fraught with uncertainties as no precedent
was available.

The principle enunciated in Usahabina was also given a frosty reception
by Ian Chin J in Jak Kwang Builders & Developers Sdn Bhd v Pembinaan
TJL (Sarawak) Sdn Bhd18 on grounds which are different from that given by
Kamalanathan Ratnam J in Trans Resources. He did not consider Accounting
Publications and therefore felt constrained to follow the decision in Interscope,
being a decision of a higher court, on the principle laid down in Co-operative
Central Bank Ltd (In receivership) v Feyen Development Sdn Bhd19.

The Court of Appeal was accosted with the same issue in Trans
Resources Corp Sdn Bhd v Sanwell Corp & Anor20. The court felt it was
bound by its own decision in Interscope and accordingly based on this reason
alone, held that the right to rely on s 6 to move the court to stay the action was
lost after the entering of an unconditional appearance. The court neither made
reference to Accounting Publications nor gave any further reasons. It is
rather unfortunate that the Court of Appeal in Trans Resources did not consider
the conflicting decisions in Accounting Publications and Interscope. If it
had done so and opted for Interscope, then the first exception in Lord Greene
MR’s proposition in Bristol Aeroplane would have been invoked.

There was yet another twist to the matter. When the Court of Appeal
made its decision in Trans Resources, it was presumably unaware that the
Federal Court had overturned the Court of Appeal decision in Interscope
more than a year earlier in Sime Axa Assurance Bhd v Interscope
Versicherung Sdn Bhd21. The Federal Court did not give any written reasons

18 [2001] 1 MLJ 384.
19 [1997] 2 MLJ 829.
20 [2001] 1 MLJ 380.
21 Federal Court Civil Appeal No. 02-08-2000 (W).  The Court of Appeal’s decision in Trans
Resources Corp Sdn Bhd v Sanwell Corp & Anor [2001] 1 MLJ 380 was given on 13 November
2000 whereas the Federal Court’s decision in Sime Axa Assurance Bhd v Interscope Versicherung
Sdn Bhd was made on 18 September 1999.
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for its decision in Sime Axa Assurance which accounted for the obscurity of
the decision.

The controversy was ultimately resolved by a different panel of the Federal
Court in Sandwell Corp v Trans Resources Corp Sdn Bhd & Anor22 which
overruled the Court of Appeal’s decision in Trans Resources on appeal, thus
placing the law on this point on a definite footing. There is now no doubt that
the entry of an unconditional appearance does not bar a defendant from seeking
arbitration pursuant to an arbitration agreement.

Stay of proceedings

An arbitration agreement cannot, apart from statute, bar a party from instituting
proceedings in the courts even though an actionable breach of contract is
committed by the refusal to refer to arbitration23. What no contract can do is
to take from a party, to whom a right actually accrues, whether ex contractu
or otherwise, his power of invoking the jurisdiction of the courts to enforce
it24. An automatic stay of court proceedings in favour of arbitration is therefore
not available to the party who insists upon compliance of the arbitration
agreement.

The Act confers upon the court the power to stay such court proceedings
brought in defiance of a prior agreement to arbitrate. Section 625 enacts as
follows:

‘If any party to an arbitration agreement or any person claiming
through or under him commences any legal proceedings against
any other party to the arbitration, or any person claiming through

22 [2002] 2 MLJ 625.
23 Re Smith & Service and Nelson & Sons (1890) 25 QBD 545; Czarnikow v Roth, Schmidt &
Co [1922] 2 KB 478; and Tan Kok Cheng & Sons Realty Co Sdn Bhd v Lim Ah Pat (t/a Juta
Bena) [1995] 3 MLJ 273.
24 Dobbs v National Bank of Australasia Ltd (1935) 53 CLR 643.
25 This provision is identical to s 5 of the repealed Arbitration Ordinance 1950 of the Federation
of Malaya.
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or under him, in respect of any matter agreed to be referred to
arbitration, any party to the legal proceedings may, before taking
any other steps in the proceedings, apply to the court to stay the
proceedings, and the court, if satisfied that there is no sufficient
reason why the matter should not be referred in accordance with
the arbitration agreement, and that the applicant was at the time
when the proceedings were commenced and still remains ready
and willing to do all things necessary to the proper conduct of the
arbitration, may make an order staying the proceedings.’

The power of the court to stay proceedings may even exist independently of
statute according to Racecourse Betting Control Board v Secretary of State
for Air26 where MacKinnon LJ said:

‘In each of those the contract of the parties provided for the
decision of any dispute by a foreign court, in each one of the
parties brought an action in breach of his agreement, and in each
his action was stayed. It is, I think, rather unfortunate that the
power and duty of the court to stay the action was said to be
under the Arbitration Act 1889, s 4. In truth, that power and duty
arose under a wider general principle, namely, that the court makes
people abide by their contracts, and, therefore, will restrain a
plaintiff from bringing an action which he is doing in breach of his
agreement with the defendant that any dispute between them
shall be otherwise determined.’

As there is no direct power to compel a party, by mandatory injunction or
otherwise, to proceed with his claim via arbitration, a stay of legal proceedings
is the principal means of enforcing an arbitration agreement. Once a stay is
granted, the claimant is compelled to bring his claim by arbitration if he does
not want to abandon his claim.

26 [1944] 1 All ER 60 at p 65.
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The grant of a stay of proceedings is dependent on the following four
pre-requisites being satisfied:27

(a) that legal proceedings must have been commenced against the applicant
in respect of a matter which has been agreed should be referred to
arbitration;

(b) that no other steps in the proceedings be taken before the making of the
application for stay;

(c) that the applicant was at the time of the application, and remains ready
and willing to do all things necessary for the proper conduct of the
arbitration; and

(d) that there is no sufficient reason why the matter ought not to be referred
to arbitration as agreed between the parties.

The burden of proof of requirements (a), (b) and (c) rests on the applicant
for stay. Once these requirements have been satisfied, the onus will shift to
the party opposing the stay application to show why the matter ought not to be
referred to arbitration28.

27 Trans Resources Corp Sdn Bhd v Sanwell Corp & Anor (No. 2) [1999] 2 MLJ 609 at p 614,
per Kamalanathan Ratnam J and approved by the Federal Court in Sanwell Corp v Trans
Resources Corp Sdn Bhd & Anor [2002] 2 MLJ 625.
28 See, for example, Drouth v The Ship ‘GG Paul Doumer’ [1934] MLJ 72; Heyman & Anor
v Darwins Ltd [1942] 1 All ER 337; Cheah Wai Poh v Chin Brothers & Co Ltd [1958] MLJ
215; Alagappa Chettiar v Palanivelpillai & Ors [1967] 1 MLJ 208; Lan You Timber Co v
United General Insurance Co Ltd [1968] 1 MLJ 181; Ford v Clarksons Holidays Ltd [1971]
1 WLR 1412; Malaysia Government Officers’ Co-operative Housing Society Ltd v United Asia
Investment Ltd & Ors [1972] 1 MLJ 113; Lee Brothers Construction Co v Teh Teng Seng
Realty Sdn Bhd [1988] 1 MLJ 459; D & C Finance Bhd v Overseas Assurance Corpn Ltd
[1989] 3 MLJ 240; Hashim bin Majid v Param Cumaraswamy & Ors [1993] 2 MLJ 20;
Ismail bin Abd Halid & Ors v National Union of Newspaper Workers [1993] 3 MLJ 541;
Teknik Cekap Sdn Bhd v Nirwana Indah Sdn Bhd [1996] 4 MLJ 154; Usahabina v Anuar bin
Yahya [1998] 7 MLJ 691; and PP Persero Sdn Bhd v Bimacon Property & Development Sdn
Bhd [1999] 6 MLJ 1.
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The power vested in the court to grant a stay is purely discretionary.
Section 6 gives a discretion in two ways, namely, (1) the words are permissive,
not imperative, for the verb is ‘may make,’ not ‘shall make,’ and (2) the
jurisdiction to stay the proceedings arises if the court is ‘satisfied that there is
no sufficient reason why the matter should not be referred in accordance with
the arbitration agreement’29.

The exercise of the discretion must be founded upon judicial principles30.
In exercising the discretion, the court must have regard to all the circumstances
of the particular case31. Upon satisfying the conditions laid down in s 6, the
court should lean towards the grant of a stay32. Even in cases where the
dispute is of a nature eminently suitable for trial in court it is still not a sufficient
ground for refusing to give effect to what the parties have by contract agreed33.

If parties choose to determine for themselves that they will have a
domestic forum instead of resorting to the ordinary courts, then a prima facie
duty is cast upon the courts to act upon such an agreement34. Edgar Joseph Jr
SCJ in Seloga Jaya Sdn Bhd v Pembenaan Keng Ting (Sabah) Sdn Bhd35

said:

‘It is well known that if a party can satisfy the court that the
conditions for the grant of a stay under s 6 of the Act are satisfied,

29 Freeman v Chester Rural District Council [1911] 1 KB 783 at p 791.
30 Malaysia Government Officers’ Co-operative Housing Society Ltd v United Asia Investment
Ltd & Ors [1972] 1 MLJ 113; Tan Kok Cheng & Sons Realty Co Sdn Bhd v Lim Ah Pat (t/a Juta
Bena) [1995] 3 MLJ 273; Usahabina v Anuar bin Yahya [1998] 7 MLJ 691; and PP Persero
Sdn Bhd v Bimacon Property & Development Sdn Bhd [1999] 6 MLJ 1.
31 Bristol Corporation v John Aird & Co [1913] AC 241; Seloga Jaya Sdn Bhd v Pembenaan
Keng Ting (Sabah) Sdn Bhd [1994] 2 MLJ 97; Teknik Cekap Sdn Bhd v Nirwana Indah Sdn
Bhd [1996] 4 MLJ 154; and PP Persero Sdn Bhd v Bimacon Property & Development Sdn Bhd
[1999] 6 MLJ 1.
32 Lim Su Sang v Teck Guan Construction & Development Co Ltd [1966] 2 MLJ 29; Seloga
Jaya Sdn Bhd v Pembenaan Keng Ting (Sabah) Sdn Bhd [1994] 2 MLJ 97; and Tan Kok Cheng
& Sons Realty Co Sdn Bhd v Lim Ah Pat (t/a Juta Bena) [1995] 3 MLJ 273.
33 Jak Kwang Builders & Developers Sdn Bhd v Pembinaan TJL (Sarawak) Sdn Bhd [2001] 1
MLJ 384 at p 388, per Ian Chin J.
34 Willesford v Watson [1873] 8 Ch 473 at p 480, per Lord Selborne LC.
35 [1994] 2 MLJ 97 at p 112.
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it does not ipso facto follow that he will be entitled, as of right, to
a stay, for the court still retains a discretion to refuse it. But,
generally, as the judge rightly recognized, the approach of the
court will be that those who make a contract to arbitrate their
disputes, should be held to their bargain for, in the oft-quoted
words of Martin B in Wickham v Harding36, “A bargain is a
bargain, and the parties ought to abide by it, unless a clear reason
applies for their not doing so.” ’

Nestled in the Federal Court’s decision in Tan Kok Cheng & Sons Realty Co
Sdn Bhd v Lim Ah Pat (t/a Juta Bena)37 is the following relevant passage:

‘The residual discretion which the court retains is limited to a
very narrow class of cases, such as those involving fraud or where
there is, on a proper construction of the arbitration clause, no
dispute that falls within its purview or where the third party
procedure under the rules of court will most probably be resorted
to. In the last of these situations, it is trite that an arbitrator has no
jurisdiction to order third party proceedings.

We are aware of the law’s reluctance to create or recognize
categories or classes of cases in the realm of the exercise of
judicial discretion. But in the area of the law with which we are
presently concerned, it is a necessary evil to which resort must
be had to ensure that development takes place in an orderly
fashion.’

The court must be satisfied on good grounds that it ought not to stay38. The
court has no discretion to stay, if the defendant allows the action to continue39.
Once the discretion has been exercised, it will not readily be interfered with,

36 (1859) 28 LJ Ex 215.
37 [1995] 3 MLJ 273 at p 282.
38 Heyman & Anor v Darwins Ltd [1942] 1 All ER 337 at p 355, per Lord Macmillan.
39 Mustill & Boyd on Commercial Arbitration (2nd Ed, 2001 Companion) at p 172.
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even though the tribunal which is asked to review it may feel that, if the decision
had rested with them, their own conclusion might have been different40.

Steps in the proceedings

A party contemplating an application for stay must not take a ‘step in the
proceedings’; if he does so, stay cannot be sought by him. A step may be in
the direction of promoting the progress of the action or of impeding the action
or of extinguishing it41. Lord Denning MR in Eagle Star Insurance Co Ltd v
Yuval Insurance Co Ltd42 held that in order to deprive a defendant of his
recourse to arbitration a step in the proceedings must be one which impliedly
affirms the correctness of the proceedings and the willingness of the defendant
to go along with a determination by the courts of law instead of arbitration.

Graham J in Roussel-Uclaf v GD Searle & Co Ltd43 suggested that a
step in the proceedings contemplates some positive act by way of offence on
the part of the defendant rather than merely parrying a blow by the plaintiff. It
is difficult to discern the rationale of this argument. The ultimate aim of
whatever that a defendant does is to defend himself. The defendant can only
act defensively. He can only take offensive action if he launches a counterclaim.
If a defendant wants to hold the plaintiff to his bargain of resolving their dispute
by arbitration, then the defendant should refrain from doing anything inconsistent
with this assertion. This has nothing to do with acting defensively or offensively.

Useful reference may be made to the speech of Lindley LJ in Ives &
Barker v Willans44 where he said:

‘The authorities show that a step in the proceedings means
something in the nature of an application to the court, and not

40 Charles Osenton & Co v Johnston [1942] AC 130.
41 Eagle Star Insurance Co Ltd v Yuval Insurance Co Ltd [1978] 1 Lloyd’s Rep 357 at p 364,
per Shaw LJ.
42 Ibid at p 361.
43 [1978] FSR 95 at p 105.
44 [1894] 2 Ch 478 at p 484.
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mere talk between solicitors or solicitors’ clerks, nor the writing
of letters, but the taking of some step, such as taking out a
summons or something of that kind, which is, in the technical
sense, a step in the proceedings.’

Luxmore LJ, in endorsing this view, said in Lane v Herman:45

‘I think that what was said by Lindley LJ is really the best guide
to what is a step in the proceedings in a case of this kind. It must
be a step taken in the proceedings in the technical sense if it is to
be held to bar an application for a stay …’

In Austin & Whiteley v Bowley46, Ridley J remarked that the term means
some step which indicates an intention on the part of a party to the proceedings
that he desires that the action should proceed and has no desire that the matter
should be referred to arbitration.  An intention to waive the benefit of an
arbitration agreement and to proceed with the suit must be displayed47. To
avoid being deemed to have taken a step in the proceedings, the applicant
must unequivocally elect to refer the matter only to arbitration and nothing
else48.

The English authorities on the meaning of the expression must be read
with some caution as the entry of an appearance was specifically excluded
from the statutory definition of a step in the proceedings in s 4(1) of the
Arbitration Act 1950 (‘s 4(1)’) which was the corresponding provision to s 6.

The reason for preventing a defendant from seeking resort to arbitration
if he has taken a step in the proceedings is that the plaintiff ought to know
before the proceedings progress too far whether the defendant intends to
assert his right to an arbitration. This consideration must also be balanced with
the principle that parties should be held to their agreement to arbitrate.

45 [1939] 3 All ER 353 at p 356.
46 (1913) 108 LT 921 at p 921.
47 Food Corporation of India v Yadav Engineers AIR 1982 SC 1302.
48 Seloga Jaya Sdn Bhd v Pembenaan Keng Ting (Sabah) Sdn Bhd [1994] 2 MLJ 97.
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The following acts have been held to be steps in the proceedings:

(a) appearing before the master and asking for leave to defend49;

(b) taking out a summons and obtaining an order for further time to deliver a
defence50;

(c) applying for time to plead and agreeing to accept short notice of trial51;

(d) applying for leave to interrogate the defendant on his counterclaim52;

(e) applying for a stay until security for costs was given53;

(f) defending an application for summary judgment54;

(g) attending the hearing of a summons for directions on which an order was
made55;

(h) including in an application for stay a prayer to strike out the plaintiff’s
suit under O 18 r 19(1) of the RHC56;

(i) agreeing that the case be set down for trial57;

49 Pitchers Ltd v Plaza (Queensbury) Ltd [1940] 1 All ER 151.
50 Ford’s Hotel Co Ltd v Bartlett [1896] AC 1.
51 Smith & Co v British Marine, etc. Association [1883] WN 176.
52 Chappell v North [1891] 2 QB 252.
53 Adams v Catley (1892) 66 LT 687.
54 Lee Brothers Construction Co v Teh Teng Seng Realty Sdn Bhd [1988] 1 MLJ 459; and Trans
Resources Corp Sdn Bhd v Sanwell Corp & Anor [1999] 5 MLJ 537.
55 County Theatres and Hotels Ltd v Knowles [1902] 1 KB 480; and Sim Hiang Kiaw & Ors v
Lee Hoi Kim Construction Co [1986] 1 MLJ 347.
56 PP Persero Sdn Bhd v Bimacon Property & Development Sdn Bhd [1999] 6 MLJ 1.  Note
that Lee Brothers Construction Co v Teh Teng Seng Realty Sdn Bhd [1988] 1 MLJ 459 offers
a contrary view.
57 Newacres Sdn Bhd v Sri Alam Sdn Bhd [1991] 3 CLJ 2781.
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(j) filing an unqualified bail bond for the release of a vessel after entering a
conditional appearance58; and

(k) taking part in garnishee proceedings without in any manner questioning
the jurisdiction of the court to try the main action59.

The following acts have been held not to constitute steps in the proceedings:

(a) giving notice to the plaintiff requiring him to deliver his statement of claim60;

(b) asking for more time to deliver defence61;

(c) appearing before the registrar in an application for summary judgment
merely to ask for adjournment on the ground of pending applications for
stay of action62;

(d) filing of affidavits seeking discharge of an ex parte interlocutory
injunction63;

(e) filing affidavits and contesting an application for an interlocutory
injunction64;

(f) applying for an interlocutory injunction65;

(g) issuing a summons to set aside a difficult judgment and asking for leave
to defend66;

58 Concord Line Co Ltd v The Owners of the Ship ‘Molly’ [1997] 4 CLJ Supp 285.
59 Thamesa Designs Sdn Bhd & Ors v Kuching Hotels Sdn Bhd [1993] 3 MLJ 25.
60 Ives & Barker v Willans [1894] 2 Ch 478.
61 Brighton Marine Palace Ltd v Woodhouse [1893] 2 Ch 486.
62 Lee Brothers Construction Co v Teh Teng Seng Realty Sdn Bhd [1988] 1 MLJ 459.  Note that
in this case, the defendant had not filed any affidavit in opposition to the summary judgment
application.
63 Seloga Jaya Sdn Bhd v Pembenaan Keng Ting (Sabah) Sdn Bhd [1994] 2 MLJ 97.
64 Roussel-Uclaf v GD Searle & Co Ltd [1978] FSR 95.
65 Kirames Sdn Bhd v Federal Land Development Authority [1991] 2 MLJ 198; and Inter
Maritime Management Sdn Bhd v Kai Tai Timber Co Ltd, Hong Kong [1995] 1 MLJ 322.
66 Patel v Patel [2000] QB 551.
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(h) assenting to an amendment of a slip in the summons, to which the
defendants had appeared under protest67;

(i) filing affidavits in reply to the plaintiff’s affidavits in support of a motion
for a receiver in a partnership action68;

(j) taking out a summons to extend the time for delivery of defence because
the return date for a summons for stay, which was fixed earlier, was
after the last day for filing of the defence69;

(k) counsel remaining silent at a hearing after informing the court that his
instructions at that stage were not to oppose or consent to the order
sought70;

(l) giving bail and securing the release of an arrested ship71; and

(m) applying to strike out a statement of claim which was so vaguely formulated
that the defendants could not know whether it referred to any or to which
particular contract containing an agreement to submit disputes to
arbitration72.

A step may clearly be a step in the proceedings but if the step is taken with a
clear reservation of the defendant’s right to seek arbitration, that step may be
construed otherwise. In Lee Brothers Construction Co v Teh Teng Seng
Realty Sdn Bhd73, Peh Swee Chin J (as he then was) was of the opinion that
the defendant would not have lost his right to arbitration if when showing
cause in opposing an O 14 application, he not only raised the point of an
arbitration agreement in his affidavit but also at the same time, took out a
summons for stay on the ground of arbitration. In the admiralty case of the

67 Metropolitan Tunnel and Public Works Ltd v London Electric Ry [1926] 1 Ch 371.
68 Zalinoff v Hammond [1898] 2 Ch 92.
69 London Sack and Bag Co v Dixon & Lugton Ltd [1943] 2 All ER 763.
70 Thiagarajah Pooinpatarsan v Shanmugam Paramsothy & 2 Ors [1990] 2 CLJ 312.
71 Drouth v The Ship ‘GG Paul Doumer’ [1934] MLJ 72.
72 Eagle Star Insurance Co Ltd v Yuval Insurance Co Ltd [1978] 1 Lloyd’s Rep 357.
73 [1988] 1 MLJ 459 at p 460.
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Concord Line Co Ltd v The Owners of the Ship ‘Molly’74, the court held
that the defendant could have filed a qualified bail bond for the release of a
vessel and that would have prevented the bail bond from being deemed a step
in the proceedings.

In Ismail bin Abd Halid & Ors v National Union of Newspaper
Workers75, the plaintiffs were branch committee members of the defendant
union who were suspended by the defendant. The plaintiffs filed an application
for a declaration that their suspension was void. The defendant meanwhile
filed for a stay of the proceedings pending arbitration as provided for in the
defendant’s constitution. The defendant did not file any affidavit to challenge
the facts raised by the plaintiffs in support of their application. The court held
that such facts must be taken to be admitted. It was submitted by the defendant
that no affidavit was filed to avoid being held to have taken a step in the action
which would defeat its stay application. The court said that provided the party
applying for a stay makes it clear before he joins issue on the merits, that he
is doing so without prejudice to and subject to his insistence on the arbitration
clause, that should not amount to a step in the action76.

In some cases, the answer to the question of whether a step is a step in
the proceedings is beyond doubt. In others, the answer is less clear-cut. Some
of the decided cases are a motley crowd with scarcely any identifiable common
link.

Conditional and unconditional appearances

Appearance is a very important process by which a defendant shows his
intention to defend and submits himself to the jurisdiction of the court77. There
are three options available to a defendant under O 12 of the RHC – to enter

74 [1997] 4 CLJ Supp 285.
75 [1993] 3 MLJ 541.
76 Ibid at p 551.
77 Malayan Banking Bhd & Anor v Swasta Jaya Sdn Bhd [1990] 2 MLJ 12 at p 16, per Lee Hun
Hoe CJ (Borneo)..
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an unconditional appearance, to enter a conditional appearance or to apply to
set aside the writ without having first entered an appearance.

Conditional appearance is governed by O 12 rr 6 and 7 of the RHC.
According to Mallal’s Supreme Court Practice (2nd Ed) by Tan Sri Datuk
Chang Ming Tat at p 68, a conditional appearance is an appearance in qualified
terms, reserving to the appearing defendant the right to apply to the court to
set aside the writ or service thereof for an alleged informality or irregularity
which renders either the writ or the service invalid. The purpose of entering a
conditional appearance is to enable a defendant to set aside the writ or service
of the writ because of irregularity or to challenge the jurisdiction of the court78.

The entry of an unconditional appearance is a peremptory move to prevent
judgment in default being entered against the defendant while maintaining the
defendant’s right to object to any irregularity in the issue or service of the writ
or to the jurisdiction of the court79. Subject to the rights reserved to the
defendant, a conditional appearance is a complete appearance to the action
for all purposes80.

After the entry of a conditional appearance, to preserve the conditionality
of that appearance, the defendant must within 14 days make the necessary
application to the court81. Accordingly, on the expiration of the stipulated time,
if no application had been made by the defendant to set aside the proceedings,
or he had make such an application and it had been dismissed, the appearance
stood as unconditional and the plaintiff could proceed with the action82.

78 The ‘Avro Venture’; Forsythe International Ltd v ‘Avro Venture’, Owners of [1987] 1 MLJ
16 at p 17, per Sinnathuray J.  See also Carmel Exporters (Sales) Ltd v Sea-Land Services Inc
[1981] 1 All ER 984; Trans Resources Corp Sdn Bhd v Sanwell Corp & Anor (No. 2) [1999]
2 MLJ 609;  N Carrupaiya v MBf Property Services Sdn Bhd & Anor [2000] 4 MLJ 389; and
Chan Min Swee v Melawangi Sdn Bhd [2000] 7 MLJ 111.
79 Rein v Stein [1892] 1 QB 753; Carmel Exporters (Sales) Ltd v Sea-Land Services Inc [1981]
1 All ER 984; and PP Persero Sdn Bhd v Bimacon Property & Development Sdn Bhd [1999]
6 MLJ 1.
80 Carmel Exporters (Sales) Ltd v Sea-Land Services Inc [1981] 1 All ER 984 at p 987, per
Robert Goff J.
81 Order 12 r 7(1) of the RHC.
82 Carmel Exporters (Sales) Ltd v Sea-Land Services Inc [1981] 1 All ER 984 at p 987, per
Robert Goff J.
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In Carmel Exporters (Sales) Ltd v Sea-Land Services Inc83, Robert
Goff J suggested an alternative to the entry of a conditional appearance if a
defendant is desirous of challenging the jurisdiction of the court:

‘So, if a defendant wished to avoid submitting to the jurisdiction,
his safer course was not to enter a conditional appearance, but to
take the second course open to him, which was to apply before
entering an appearance for an order setting aside the proceedings.’

An unconditional appearance operates as a waiver of any irregularity there
may be and a submission to the jurisdiction of the court84.

The pre-Usahabina position

Prior to Usahabina, the judicial position was one of unanimous consensus
that the entry of an unconditional appearance does not divest a defendant of
his right to seek recourse to arbitration. However, an intense examination of
the issue was lacking.

In Lee Brothers Construction Co85, although the matter of which kind
of appearance should be entered was not in issue, the learned judge said that
the applicant should apply for a stay before taking any step in the proceedings
after appearance. Presumably, he was of the opinion that the local position did
not deviate from the then English position although the statutory provisions are
worded differently. In Hashim bin Majid v Param Cumaraswamy & Ors86,
Anuar J (as he then was) chose to base his decision on the point that entering
an appearance was not or could not be regarded as a step in the proceedings.

83 [1981] 1 All ER 984 at p 987.
84 Re Orr Ewing (1883) 22 Ch D 456; Sheldon v Brown Bayley’s Steel Works Ltd [1953] 2 All
ER 894; EG Tan & Co (Pte) (in liquidation) v Tan Chong San [1993] 1 MLJ 256; and Lim Seak
Huat v Malayan United Realty Sdn Bhd [1997] 5 CLJ 336.
85 [1988] 1 MLJ 459 at p 460.
86 [1993] 2 MLJ 20 at p 24.
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In rejecting the contention that the entry of an unconditional appearance
was a step in the proceedings, Syed Sheh Barakbah J (as he then was) in
Cheah Wai Poh v Chin Brothers & Co Ltd87 took the view that all that the
defendant desired to do when he entered an unconditional appearance was to
prevent judgment being obtained by default. This functional view did not take
into consideration the language of the statutory provisions.

In The ‘Dong Moon’ Trans Asia Shipping Co Ltd v ‘Dong Moon’
Owners & Ors88, it was argued by the plaintiff that once an unconditional
appearance was entered, the jurisdiction of the court could not be challenged.
Addressing this point, Arulanandom J said at p 153:89

‘This submission is devoid of merit. One of the conditions which
must be fulfilled in order to obtain a stay of proceedings is that no
step should be taken after appearance. An unconditional
appearance by itself is not a waiver of the defendants’ right to
apply for stay.’

Arulanandom J then concluded that the fact that the defendants entered an
unconditional appearance did not preclude the court’s right to entertain the
application and make such order as it thought fit90.

Construction of s 6 of the Act

In the groundbreaking case of Usahabina, Augustine Paul JC was of the
opinion that the earlier cases were all anchored on English law whereas there
is a material difference between the Malaysian and English statutory provisions
and that it would be wrong to adopt the English position. He therefore jettisoned
the earlier view.

87 [1958] MLJ 215.  This case was decided under s 5(1) of the Arbitration Ordinance 1950.
88 [1979] 1 MLJ 152.
89 Ibid at p 153.
90 Ibid.
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In Usahabina91, one of the two central planks heavily relied on by the
learned judge is the perceived difference between s 4(2)92 of the English
Arbitration Act 1950 and s 6 as s 4(2) ‘is so worded as specifically to exclude
appearance as a step in the proceedings’ whereas this condition is absent in
our law.

In fact, the more appropriate provision in the English Arbitration Act 1950
corresponding to s 6 was s 4(1) which is reproduced below:

‘If any party to an arbitration agreement, or any person claiming
through or under him, commences any legal proceedings in any
court against any other party to the agreement, or any person
claiming through or under him, in respect of any matter agreed to
be referred, any party to those legal proceedings may at any
time after appearance, and before delivering any pleadings
or taking any other steps in the proceedings, apply to that court
to stay the proceedings, and that court or a judge thereof, if
satisfied that there is no sufficient reason why the matter should
not be referred in accordance with the agreement, and that the
applicant was, at the time when the proceedings were
commenced, and still remains, ready and willing to do all things
necessary to the proper conduct of the arbitration, may make an
order staying the proceedings.’

There is indeed a difference in the two provisions in that the phrases ‘at
any time after appearance, and’ and ‘before delivering any pleadings or’ are
absent in s 6 (this is also highlighted in the reproduction of s 4(1) above).
Whether this difference is merely in form and not in substance is the crucial
question.

It is frequently the case that a statute which is modelled on that of another
jurisdiction is rarely an exact replica of the original. Usually it contains slight
changes in language and phraseology but which in substance may not depart

91 [1998] 7 MLJ 691 at p 705.
92 This was repealed by s 8(2)(a) of the Arbitration Act 1975.
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from the original. The changes should be clear and unequivocal if they are
intended to deviate from the model.

Due to the language of s 4(1), there was no necessity to characterise
whether an appearance is a step in the proceedings. The appearance envisaged
in this sub-section was presumably of the unconditional kind. If conditional
appearance was intended to apply, then it ought to be expressly mentioned as
it was a departure from the norm and to avoid unsuspecting parties from
entrapping themselves. Precious little therefore can be derived from English
authorities as to whether the entry of an unconditional appearance is a step in
the proceedings.

In Chuan Hup Agencies Pte Ltd v Global Minerals (Sarawak) Sdn
Bhd 93, Haidar J (as he then was) remarked that the wordings in s 6 seemed
to be substantially the same as in s 4(1). He did not, however, subject the two
provisions to any meticulous analysis. The then Supreme Court adopted a
similar stand in Perbadanan Kemajuan Negeri Perak v Asean Security
Paper Mill Sdn Bhd94 where it observed:

‘Although the language of s 6 of the Act is not wholly identical
with the language of s 4(1) of the corresponding English Act the
material words are identical, namely, “in respect of any matter
agreed to be referred to arbitration” and “if satisfied that there is
no sufficient reason why the matter should not be referred in
accordance with the arbitration agreement”, and that the applicant
was at the time when the proceedings were commenced and
“still remains ready and willing to do all things necessary to the
proper conduct of the arbitration”. They constitute the necessary
conditions before an order of stay is granted.’

It is to be noted that the words in s 4(1) which have not been included in
s 6 were not considered by the court as material.

93 [1990] 1 MLJ 305 at p 309.  See also Cheah Wai Poh v Chin Brothers & Co Ltd [1958] MLJ
215.
94 [1991] 3 MLJ 309 at p 312.
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Section 7(1) of the Singapore Arbitration Act (Cap 10, 1985 Ed) is similar
to s 4(1). Section 34 of the Indian Arbitration Act 1940 is as follows:

‘Where any party to an arbitration agreement or any person
claiming under him commences any legal proceedings against
any other party to the agreement or any person claiming under
him in respect of any matter agreed to be referred, any party to
such legal proceedings may, at any time before filing a written
statement or taking any other steps in the proceedings, apply to
the judicial authority before which the proceedings are pending
to stay the proceedings, and if satisfied that there is no sufficient
reason why the matter should not be referred in accordance with
the arbitration agreement and that the applicant was, at the time
when the proceedings were commenced, and still remains, ready
and willing to do all things necessary to the proper conduct of the
arbitration, such authority may make an order staying the
proceedings.’

It is to be observed that under the above s 34, the court can consider the stay
application only if it is made before the applicant files a written statement in
the proceedings. The language is such that the words ‘any other’ in ‘any other
steps in the proceedings’ are in reference to the filing of such a written
statement.

Despite the fact that the equivalent provisions in the Malaysian, Singapore
and Indian arbitration enactments were all modelled on the English provision,
s 6 is uniquely worded as it makes no reference to the entry of an appearance
or the filing of a written statement. Section 6 seems to stand on solitary ground.
Case law from these other jurisdictions may not be of direct aid in construing
s 6 though they will at least contribute to the rationalisation necessary to unravel
the meaning of s 6.
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In explaining why he departed from the earlier cases, Augustine Paul JC
in Usahabina95 referred to the case of The Dong Moon and said that he was
unable to subscribe to the views in that case because the English provision
was so worded as specifically to exclude appearance as a step in the
proceedings.

The indiscriminate importation of foreign decisions without due
consideration to the intricacies of our local law is certainly to be frowned
upon. As was said by Reay J in Leonard v Nachiappa Chetty:96

‘Before reliance can be placed on English decisions, particularly
decision on points of procedure, it is necessary in the first instance
to examine carefully our local law and to ascertain what it is and
in what respects it resembles or differs from the English law.
This seems a self evident proposition, but it is nevertheless too
often over-looked by counsel.’

Nevertheless, Ian Chin J in Jak Kwang97 made a pertinent observation when
he said that surely, whether or not the entry of an unconditional appearance
barred a person from applying for a stay of proceedings depended on the
meaning of s 6, and not on whether the past cases had wrongly relied on
English cases or on the English Act. The learned judge continued:98

‘Usahabina was decided purely on the ground that the previous
cases that concluded that the entry of an unconditional appearance
did not amount to taking a step in the proceeding was wrong because
they had followed English cases which cannot be relied on because
the English Act allowed an appearance by proscribing only acts
coming ‘after appearance’. It cannot be correct, as appears to be
the position taken by Usahabina, that because those cases relied
wrongly on the English cases and because the wordings of the two

95 [1998] 7 MLJ 691 at p 705.
96 4 FMSLR 265 at p 268.
97 [2001] 1 MLJ 384 at p 390.
98 Ibid at p 391.
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sections are different, that the Malaysian section must necessarily
disallow the filing of any unconditional appearance.’

What accounts then for the ‘missing words’ in s 6 and the deviation from the
general model? An illuminating explanation to this enigma was offered by Ian
Chin J in Jak Kwang where he tried to minutely deconstruct the relevant
parts of s 6. First, the pedigree of the Act must be appreciated. In 1972, the
Arbitration Ordinance 1952 of Sarawak (‘the Sarawak Ordinance’) was
adopted to apply throughout Malaysia as the Act. At the material time, the
court rules applicable to Sarawak were the Sarawak, North Borneo and Brunei
High Court (Civil Procedure) Rules (‘the Sarawak Rules’) which were made
in 1951.

There was no requirement for the entry of appearance or the delivery of
pleadings in the Sarawak Rules. Therefore, a defendant had to appear
personally on the return date of the writ of summons to avoid judgment being
entered against him. It would not be unreasonable to presume that the draftsman
of the Sarawak Ordinance would have taken cognisance of the Sarawak Rules.

A defendant would have to first appear personally in court on the return
date before he could apply for a stay of proceedings. According to Ian Chin J,
that would be the first step that he could take. He could not take any other
step in the proceedings after that step if he intended to apply for a stay.

The Sarawak Rules were replaced by the Rules of the Supreme Court
1957 which were in turn repealed when the RHC came into effect. Both the
Rules of the Supreme Court 1957 and the RHC do not provide for personal
appearance in court on the return date of the writ. The learned judge argued
that thus under the RHC, the first step allowed is the entry of an unconditional
appearance except for cases falling under O 12 r 6 of the RHC.

Ian Chin J’s proposed solution to the puzzle would have been faultless but
for three reasons. First, his understanding of s 6 was that a defendant is eligible
to take one step in the proceedings without endangering his right to apply for a
stay. However, s 6 does not provide any limitations to the scope of that first
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step. It seems from the learned judge’s explanation that this first step was
limited to appearing in court when the Sarawak Rules were in force and entering
an unconditional appearance after the RHC came into effect.

Secondly, Ian Chin J’s prescription that s 6 envisages one permitted step
in the proceedings to be taken before applying for a stay is difficult to reconcile
where a counterclaim is concerned. It is conceivable that a plaintiff’s claim is
not governed by or does not fall within the ambit of an arbitration agreement
or that the defendant has waived his right to arbitration but the counterclaim is
within the scope of a valid arbitration agreement and the plaintiff wishes to
rely on it. In such a case, what possible first step can the plaintiff take before
applying for a stay? The entry of an appearance is of course inapplicable. If
he goes straight to file a defence to the counterclaim which is normally the
first step taken, can this be deemed to be the exempted first step in the
proceedings? Of course not.

Thirdly, there is yet another peculiarity of s 6. Section 4(1) is to the effect
that a party may apply for a stay ‘before delivering any pleadings or taking
any other steps in the proceedings’. The wording strongly points to the inference
that the words ‘any other steps’ are in reference to the words ‘delivering any
pleadings’.

Under the English provision, it does not stand to reason that the phrase
‘any other steps in the proceedings’ are in reference to the entry of an
appearance being the first step in the proceedings. If appearance is specifically
allowed or even mandated to be entered, why was there the need to classify
this as a step in the proceedings? The word ‘other’ in ‘any other steps in the
proceedings’ should not be there in such a case. This fortifies the proposition
that ‘any other steps in the proceedings’ refers to ‘pleadings’ in the same
sentence.

The words ‘any other’ in ‘any other steps in the proceedings’ in s 6 seem
to be an anomaly for ‘any other’ must be in reference to something else. The
only other act mentioned is the application to stay the proceedings. If by a step
in the proceedings is meant an act which signals a waiver of a party’s right to
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have the dispute determined by arbitration – which in the context of s 6 can
hardly be construed otherwise – then an application for stay cannot be such a
step as it is manifestly a direct assertion by the party that he is not foregoing
his right to arbitration.

The reasons advanced above do not detract from the acceptability of Ian
Chin J’s proposition. There are inherent deficiencies in s 6 which no explanation
can comprehensively reconcile. Any lacuna, ambiguity or inconsistency in a
statute can be remedied by judicial interpretation. To give practical effect to s
6 in the present context, especially after the introduction of the RHC, it has to
be construed in a similar way as s 4(1). It is not necessarily wrong to evaluate
it from the English paradigm as was done in the pre-Usahabina cases.

In comparing s 6 with s 4(1), Mohtar Abdullah FCJ, while delivering the
judgment of the Federal Court in Sanwell Corp99 said:

‘The basic structure and framework of the two provisions are
the same, save for the two phrases which are omitted in the
Malaysian text. The difference is in the drafting style, in describing
the time frame to apply for a stay of the proceedings. The fact
remains that the two provisions, though not in identical terms, are
in pari materia as regards the fact that the entry of appearance is
an excluded step, and that any other step taken after it would be
a step in the proceedings.’

With the greatest respect, the proposition in the above passage that any other
step taken after appearance would be a step in the proceedings is too all-
encompassing and cannot be correct. Furthermore, whether an act is a step in
the proceedings has less to do with any time frame than with the nature of the
act.

The learned judge summarised the legal position in Malaysia as follows:100

99 [2002] 2 MLJ 625 at p 636.
100 Ibid at p 638.
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‘(a) the entry of appearance is the mandatory procedural step
to be taken by an applicant in proceedings in the High Court.
It is a step in the proceedings as required by the RHC.
However, it is a permitted, excluded or an exempted step in
the proceedings that does not amount to a step in the
proceedings within the meaning of the s 6 of the Act which
would prejudice the applicant’s right to apply for a stay of
the proceedings;

(b) if the applicant has served any pleadings, then he has clearly
taken a step in the proceedings within the meaning of s 6 of
the Act. He has thereby elected to proceed with the
proceedings in the High Court and would be barred from
applying for a stay of proceedings to refer the dispute to
arbitration;

(c) if he has taken any other action in the proceedings (other
than steps (a) or (b) abovementioned), the court will then
have to consider whether such action amounts to a step in
the proceedings by determining the nature of the action and
whether or not it indicates an unequivocal intention to
proceed with the suit and to abandon the right to have the
dispute disposed of by arbitration.’

Submission to the jurisdiction of the court

The second major ground relied on by Augustine Paul JC in his proposition
that the entry of an unconditional appearance is fatal to an application for a
stay to refer the dispute to arbitration was that the entry of an unconditional
appearance means that the defendant has submitted to the jurisdiction of the
court and therefore can no longer opt for arbitration.
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He also noted that the decision in The Dong Moon was made partly
pursuant to what Asquith LJ said in Wilkinson v Barking Corporation101

which was as follows:

‘The Supreme Court may by statute lack jurisdiction to deal with
a particular matter … It has, however, jurisdiction to decide
whether or not it has jurisdiction to deal with such matters, and
by entering an unconditional appearance, a litigant submits to the
former jurisdiction (which exists) but not to the latter (which does
not).’

Augustine Paul JC was of the view that the reliance on Wilkinson was not
appropriate because:102

‘That case was concerned with a matter over which the court
had no jurisdiction. Where a court has no jurisdiction to hear a
matter it has jurisdiction to decide whether or not it has jurisdiction
to hear that matter. Entry of unconditional appearance in such a
case does not amount to a submission to the jurisdiction of the
court for the plain reason that it does not exist.’

He contrasted conditional with unconditional appearance in the following
words:103

‘What requires consideration is whether the entry of unconditional
appearance by the defendant amounts to the taking of a step in
the proceedings. Where the appearance is conditional it does not
amount to a submission to the jurisdiction of the court and an
application may be made challenging the jurisdiction of the court.
The effect of an unconditional appearance is the waiver of any
irregularity there may be and a submission to the jurisdiction of
the court (see Sheldon v Brown Bayley’s Steel Works Ltd104).’

101 [1948] 1 All ER 564 at p 567.
102 [1998] 7 MLJ 691 at p 706.
103 Ibid at pp 703-704.
104 [1953] 2 All ER 894.
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Kamalanathan Ratnam J commented on this point in Trans Resources105 as
follows:

‘In Usahabina, the court considered the case of Sheldon v
Brown Bayley’s Steel Works Ltd, which involved the service of
a writ more than 12 months after it was issued, that is, an irregular
writ.  It was held there that entering an unconditional appearance
was a waiver of such irregularity. In the present case, there is no
question of an irregularity by the plaintiff’s filing of the action
herein which may be waived. The first defendant merely asked
the court to exercise its discretion under s 6 of the Act which
statutory provision provides recourse to parties to enforce express
arbitration agreements. The first defendant has at all material
times conceded that this court has full jurisdiction to deal with
and decide on all the issues arising herein and has at no time
challenged the jurisdiction of the court.’

Augustine Paul JC observed in Usahabina106 that when a writ was served on
a person in respect of a contract with an arbitration clause in it, he had to elect
whether he would allow the action to go on or avail himself of the arbitration
clause. The learned judge added that the filing of an unconditional appearance
meant that he had elected to allow the action to go on and had accordingly
submitted to the jurisdiction of the court which amounted to a step in the
proceedings.

The following passage by Robert Goff LJ in The Messiniaki Tolmi107

was also enlisted by Augustine Paul JC in support of his proposition:

‘Now a person voluntarily submits to the jurisdiction of the court
if he voluntarily recognizes, or has voluntarily recognized, that
the court has jurisdiction to hear and determine the claim which
is the subject matter of the relevant proceedings. In particular, he

105 [1999] 2 MLJ 609 at p 621.
106 [1998] 7 MLJ 691 at p 704.
107 [1984] 1 Lloyd’s Rep 266 at p 270.
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makes a voluntary submission to the jurisdiction if he takes a step
in proceedings which in all the circumstances amounts to a
recognition of the court’s jurisdiction in respect of the claim which
is the subject matter of those proceedings. The effect of a party’s
submission to the jurisdiction is that he is precluded thereafter
from objecting to the court exercising its jurisdiction in respect of
such claim.’

It is submitted that the above passage cannot be indiscriminately adopted to
justify a conclusion that the entry of an unconditional appearance deprives a
defendant of the right to arbitrate rather than litigate the dispute for reason
that appearance is expressly excluded in s 4(1) but not in s 6. It is no authority
for either (a) that s 6 forbids the entry of an unconditional appearance or (b)
that entry of an unconditional appearance is a step in the proceedings.

Even if there is a valid arbitration clause, the jurisdiction reposed in the
court is not thereby lost.  It is settled law that an arbitration clause cannot oust
the jurisdiction of the court. The parties cannot consensually take away the
jurisdiction of the court. In Czarnikow v Roth, Schmidt & Co108, the arbitration
agreement incorporated a term that the parties were precluded from applying
for a special case for the opinion of the court. The English Court of Appeal
held that such a term was contrary to public policy and so was unenforceable109.

Gopal Sri Ram JCA, when delivering the judgment of the Federal Court
in Tan Kok Cheng110, said:

‘At common law, a prior agreement between contracting parties to
refer their disputes to arbitration did not operate to bar either of
them from instituting proceedings in the ordinary courts. Neither did
such a clause preclude the court from entertaining a suit filed in
breach of the contract to arbitrate. However, the court could, in the
exercise of its discretion, stay an action and require a plaintiff to

108 [1922] 2 KB 478.
109 See also Doleman v Ossett Corporation [1912] 3 KB 257.
110 [1995] 3 MLJ 273 at pp 278-279.
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adhere to the obligation voluntarily undertaken to go to arbitration.
The judicial philosophy behind this approach is based upon sound
principle. It is this. Since consent cannot confer jurisdiction upon a
court which has none, there can be no consensual ousting of a court’s
jurisdiction to hear and determine disputes between litigants. See,
Inter Maritime Management Sdn Bhd v Kai Tai Timber Co Ltd,
Hong Kong111.’

That the court has jurisdiction is fortified by the fact that even if all the pre-
requisites under s 6 have been complied with, the court still has the discretion
of not staying the proceedings. The grant of a stay is not ex debito justitiae for
the words of s 6 are permissive, not imperative112. This shows that the court’s
jurisdiction cannot be disputed just because there is an arbitration agreement.

Even after a stay is granted, the jurisdiction of the court still remains
intact; for instance, the powers of the court under s 13(6) of the Act and the
court’s authority to supervise the arbitral proceedings like entertaining a case
stated, issuing of summonses to give evidence or produce documents, remitting
or setting aside of the award and removing the arbitrator are still available. It
is because of this that pending arbitration, the proceedings are stayed and not
set aside. It goes without saying that if jurisdiction exists after a stay, it must
have existed before the stay.

If the jurisdiction platform for holding that the entry of an unconditional
appearance debars a party from applying for a stay is accepted, it must follow
that the parties cannot apply for interim relief or seek the court’s assistance in
arbitral proceedings on the ground that the court has no jurisdiction in the
substantive matter or that the parties have not submitted to such jurisdiction.
This cannot be so for it is a betrayal of the Act.

It is submitted that the court’s lack of jurisdiction can be absolute or
qualified. The former occurs where the law provides that the court has no

111 [1995] 1 MLJ 322.
112 See also Accounting Publications Sdn Bhd v Ho Soo Furniture Sdn Bhd [1998] 4 MLJ 497
at p 509, per Gopal Sri Ram JCA.
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jurisdiction in certain matters. The entry of an appearance in such a situation,
whether conditional or unconditional, is of no significance as the court has no
jurisdiction anyway. The disputants cannot confer upon the court jurisdiction
which is forbidden by law. Any order or judgment made will be liable to be set
aside as of right.

It was held in Valliamal Acki v Nachiappan Chettiar113 that the entry
of an unconditional appearance is not a waiver of a nullity as where the court
has no jurisdiction to adjudicate on the matter. In The Avro International114,
Lai Kew Chai J said that ‘the one exception from the general effect of an
unconditional appearance is the situation where a court under any written law
lacks jurisdiction to entertain the claim at all, as in Wilkinson v Barking
Corporation115.

If the court has no jurisdiction, then the action should be set aside. The
question of a stay does not arise. A stay is only applicable where the court has
jurisdiction.

However, where the court’s want of jurisdiction is qualified, the kind of
appearance entered by the defendant takes on great significance. Entry of an
unconditional appearance disentitles the defendant from subsequently
challenging the jurisdiction of the court for he has submitted to the jurisdiction
of the court.

Where the court does not lack jurisdiction at all, the entry of a conditional
appearance by the defendant will not rob the court of its jurisdiction and any
subsequent challenge by the defendant of the court’s jurisdiction can only end
in failure.

The entry of a conditional appearance is appropriate where there is an
irregularity in the issue of the writ, service of the writ or the lack of jurisdiction
of the court. None of these circumstances normally applies in an application

113 [1957] MLJ 27.
114 [1988] 1 MLJ 147 at p 150.
115 [1948] 1 All ER 564.
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for stay to refer to arbitration. A defendant does not have the luxury of refusing
to submit to the jurisdiction of the court because such jurisdiction exists
irrespective of his wishes.

There is a difference between submitting to the jurisdiction of the court
and the waiver of a right to arbitration. It is submitted that there are two types
of jurisdiction vested in the court. The first is the jurisdiction to hear and decide
on the substantive action and the second is the general or supervisory or residual
jurisdiction. By entering an unconditional appearance, a defendant is merely
submitting to the second and not the first type of jurisdiction. If a defendant
takes any step in the proceedings within the meaning of s 6 like filing a defence,
he is submitting to both categories of jurisdiction.

There is yet another formulation. By entering an unconditional appearance,
a defendant acknowledges the jurisdiction of the court over the dispute. The
defendant can still request the court to allow the parties to refer the dispute to
arbitration to give effect to an arbitration agreement. The defendant would be
allowed to make such an application if he has not taken any action to answer
the substantive claim which would indicate that he has not waived his objection
to the court hearing the dispute. Such an action to answer the substantive
claim is technically a step in the proceedings within the meaning of s 6.

The confusion arises from the concept of submission to the jurisdiction of
the court. It means acknowledging that the court has control over the matter.
In ordinary circumstances, once a party does that, there is no avenue for him
to object to the court proceeding to hear and decide on the matter. There is no
justifiable reason for him to request the court not to hear the dispute in favour
of referring it to a private forum. This is different where there is an alternative
forum as previously agreed on by the parties in the arbitration agreement.
Thus submission to the jurisdiction of the court does not necessarily mean
agreeing to the court actually hearing the dispute. Therefore there is no bar
against the party applying to the court not to hear the matter but to allow it to
proceed to arbitration. Mahadev Shankar J (as he then was), in Ismail bin
Abd Halid116, noted that there is a distinction between saying there is no

116 [1993] 3 MLJ 541 at p 550.
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jurisdiction and saying that there is jurisdiction which the court should disclaim
in a particular matter.

An application for a stay of proceedings in favour of resolution by arbitration
is not tantamount to saying that the court has no jurisdiction to hear the matter.
In effect, it means that, despite the court having and remaining to have
jurisdiction, the matter should be decided by a private tribunal previously agreed
upon by the parties.

The English, Singapore and Indian statutes make provisions for a party to
take a step, be it entering an appearance or otherwise, which is effectively an
acknowledgement of the jurisdiction of the court and which is not deemed to
be prejudicial to a subsequent application for stay. English, Singapore and Indian
laws also provide that a defendant must have done something to answer the
substantive claim before he is taken to have elected for the court to adjudicate
the dispute and to have waived his right to proceed to arbitration.

There are two distinctive concepts here: taking a step to acknowledge
and submit to the jurisdiction of the court, and taking a step to answer the
substantive claim. The former is not a step in the proceedings in the technical
sense but the latter is. A step in the proceedings within the meaning of s 6 is a
step taken by a party to answer the substantive claim of the other party and
goes beyond merely acknowledging and submitting to the jurisdiction of the
court.

To buttress his conclusion in Usahabina, Augustine Paul JC harnessed
the assistance of Halsbury’s Laws of England (4th Ed, Vol 2) at para 627
where it is said that a step in the proceedings is an act which both invokes the
jurisdiction of the court and which demonstrates the applicant’s election to
allow the action to proceed. In this definition, there are two requirements
before an act can amount to a step in the proceedings. The entry of an
unconditional appearance satisfies only the first but not the second requirement
for it does not signify the applicant’s election to allow the action to proceed.
The proposition in Usahabina that a defendant is divested of his right to
arbitration if he merely submits to the jurisdiction of the court by entering an
unconditional appearance appears to be untenable.
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No provision for stay of proceedings

The only statutory provisions governing the entry of a conditional appearance
are found in O 12 rr 6 and 7 of the RHC. Order 12 r 7(1) of the RHC provides
that once a defendant enters a conditional appearance, he has 14 days to
apply to set aside the writ or service of the writ otherwise the conditional
appearance becomes unconditional. There is no provision in the RHC for a
stay application after entry of a conditional appearance.

Further fortification of the purpose of the entry of a conditional appearance
is afforded by Form 16 of the RHC which specifically sets out the reasons for
such an entry. The options available to a defendant are stifled once he enters
a conditional appearance.

Form 16 has to be tampered with to provide for an application for a stay
after the entering of a conditional appearance but this was held to be
impermissible in PP Persero Sdn Bhd v Bimacon Property & Development
Sdn Bhd117 where the court was of the view that that would be going beyond
the bounds of propriety and that the RHC should be obeyed and not be surgically
improvised by practising lawyers to suit their submissions.

It will be absurd if every word in statutory forms have to be scrupulously
followed. Statutory forms should be capable of being modified to suit differing
circumstances – but only to a certain extent. This cannot be so if the
modification affects the fundamental nature or purpose of the form or the
underlying legal principles. Modifications of Form 16 for the purpose of a stay
of proceedings seem to fall into this category. Furthermore, the words in Form
16 are fixed and certain. There are no blank spaces, dotted lines or delete
options to accommodate a stay. The conclusion is plainly that Form 16 cannot
be modified for a stay of the action.

It seems difficult, if not impossible, to navigate out of this situation. For
example, in Ting Ung Tuang v Lau Tiong Ik Construction Sdn Bhd118, the

117 [1999] 6 MLJ 1 at p 23.
118 [2001] 6 MLJ 318.
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defendant had entered a conditional appearance after having obtained leave.
It then proceeded by way of an originating summons to stay the original action.
It was clarified by counsel for the defendant that the defendant pursued this
course of action because the lawyer who was handling the defendant’s case
then was of the view that a party entering a conditional appearance can only
apply to set aside the writ or service thereof, or challenge the jurisdiction of
the court, but cannot, because of the way O 12 r 7 of the RHC is worded,
apply for a stay of proceedings. The judge did not consider this explanation as
it was made from the Bar and not deposed in affidavit form. The plaintiff
entered judgment in default of defence and this was held to be regular.

The defendant in PP Persero attempted a different tactic. After entering
a conditional appearance in Form 16, it applied to strike out the writ of summons
and statement of claim pursuant to O 18 r 19(1) of the RHC. The affidavit in
support of the application was designed for a stay of the proceedings to refer
the dispute to arbitration and did not allude to the grounds for striking out
under O 18 r 19(1) of the RHC. The High Court held that the striking-out
application precluded the defendant from obtaining a stay as it had submitted
to the jurisdiction of the court119.

The reasons for entering a conditional appearance found in O 12 r 7(1)
and Form 16 of the RHC have no relevance where a defendant seeks to
enforce an arbitration agreement.

Stay is different from setting aside

Applying to set aside a writ or service of a writ for any irregularity or want of
jurisdiction cannot be equated with applying to stay the court proceedings
because of an arbitration agreement. Black’s Law Dictionary (Sixth Ed)

119 In N Carrupaiya v MBf Property Services Sdn Bhd & Anor [2000] 4 MLJ 389 at p 397,
Mohd Hishamudin J took the view that the nature of an application under O 12 r 7 of the RHC
is not similar to that of an application under O 18 r 19 of the RHC as the former specifically
refers to the setting aside of the writ while the latter specifically refers to the striking out of the
statement of claim (or the statement of defence, as the case may be).
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defines ‘set aside’ as ‘to reverse, vacate, cancel, annul, or revoke a judgment,
order, etc’.

The Oxford Reference Dictionary offers several relevant meanings for
the word ‘stay’:  1. to continue to be in the same place or condition, not to
depart or change  2. to stop or pause in movement, action, or speech  3. to
postpone (judgment, etc).

Black’s Law Dictionary (Sixth Ed) defines ‘stay of proceeding’ as:

‘The temporary suspension of the regular order of proceedings
in a cause, by direction or order of the court, usually to await the
action of one of the parties in regard to some omitted step or
some act which the court has required him to perform as incidental
to the suit; as where a non-resident plaintiff has been ruled to
give security for costs. It is similar to an injunction with which a
court freezes its proceedings at a particular point. It can be used
to stop the prosecution of the action altogether, or to hold up only
some phase of it, such as an execution about to be levied on a
judgment.’

The difference between the two concepts was eloquently set out by Robert
Goff LJ in The Messiniaki Tolmi:120

‘The effect of a stay, if granted, would not have been to set aside
the proceedings; it would have been simply to stop the respondents
from pursuing the action any further at that time. Moreover, it
would have been open to the respondents to apply thereafter to
have the stay lifted, and if such an application was granted they
could continue to proceed with the action.’

120 [1984] 1 Lloyd’s Rep 266 at p 270.
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A parallel can be drawn with a stay of execution. It does not mean that
execution is forever barred. It just means that no execution can proceed for
the time being.

When an action is stayed, it continues to subsist in a dormant form until it
is revived whereas if it is set aside, it no longer exists. When an action is
stayed, the court continues to retain jurisdiction over the matter and is
empowered to entertain applications by the parties for interlocutory relief and
other orders under the Act. If the writ has been set aside, there is no way that
the court can hear such applications under the same suit.

After a stay has been ordered, there is no impediment to the parties, by
consent, to revert to litigation and move the court to hear the dispute under the
same action. This cannot be so if the writ has been set aside. Clearly, stay
proceedings and setting aside proceedings are different. The rules for entry of
appearance need not necessarily be the same for the two. The learned judge
in Usahabina did not appear to distinguish between the two.

Under O 12 r 7(1) of the RHC, there are only certain categories of cases
where entry of a conditional appearance is mandated if a defendant wishes to
preserve his rights. None of these is relevant for a claim filed in court in
breach of an arbitration agreement. Taking out a claim in court in the face of
an arbitration agreement is essentially a breach of contract. This does not in
any way deprive the court of jurisdiction to hear the matter nor is the writ of
summons thereby rendered defective or irregular.

A stay does not disturb the jurisdiction of the court. The court still possesses
the power to regulate the arbitral proceedings. It is because of this that pending
arbitration, the proceedings are stayed and not totally set aside. Usahabina
would in one fell swoop condemn the concept of stay of proceedings to refer
to arbitration into oblivion.

By entering a conditional appearance, a defendant may find himself ending
up in a maze from which it would be difficult for him to extricate himself. It is
submitted that although the words of s 6 are not identical to that of s 4(1), s 6
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is not intended to diverge from the English position. With respect, it is humbly
submitted that Usahabina was wrongly decided in this respect.

Interlocutory injunction mechanism disrupted

The Act, by s 13(6)(h), specifically empowers the High Court to make orders
granting interim injunctions or for the appointment of a receiver, in relation to
a reference of any difference to arbitration121. Under O 29 of the RHC which
governs interlocutory injunctions, interim preservation of property etc., r 1(3)
reads as follows:

‘The plaintiff may not make such an application before the issue
of the writ or originating summons by which the cause or matter
is to be begun except where the case is one of urgency, and in
that case the injunction applied for may be granted on terms
providing for the issue of the writ or summons and such other
terms, if any, as the court thinks fit.’

Thus, before making an application for an interlocutory injunction, there must
be the issue of a writ or originating summons. If the defendant who desires to
proceed with an arbitration agreement has no choice but to enter a conditional
appearance and thereafter apply to set aside the writ and if he succeeds, the
application for the interlocutory injunction would also be automatically set aside
as it would not be able to stand independently on its own once the writ is set
aside. The scheme of arbitration may buckle if Usahabina is followed.

Unconditional appearance is mandatory for stay

It is submitted that the entry of an unconditional appearance, far from being
fatal to an application for a stay of proceedings to refer to arbitration, is actually

121 This is identical in terms to s 12(6)(h) of the English Arbitration Act 1950.  See also
Rimbunan Hijau Sdn Bhd v Sarawak Plywood (M) Sdn Bhd [1985] 1 CLJ 424.
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mandatory for such an application. Conversely, the entry of a conditional
appearance is actually fatal for such a stay application.

Based on the premise of Usahabina, a defendant enters a conditional
appearance because he does not want to submit to the jurisdiction of the court
and the court may then accede to his stay application to refer to arbitration.
This is a contradiction in terms. If the court has no jurisdiction, it cannot stay
the action for this would mean keeping the action alive and pending in court.
The only option available to the court on the basis of a lack of jurisdiction is to
set aside the writ. A defendant must acknowledge and submit to the jurisdiction
of the court before he can move the court to decline to hear the substantive
matter in deference to an arbitration agreement between the parties.

It is humbly submitted that in Seloga Jaya, the Supreme Court was not
on very firm ground when it allowed the defendant’s application for a stay
after a conditional appearance was entered. However, it appears that no
arguments transpired on this point in that case.

An application for a stay is not a challenge to the jurisdiction but an
application to the court to decline to exercise such jurisdiction as it may
possess122. In Drouth v The Ship ‘GG Paul Doumer’123, Gerahty J said:

‘The applicants by their motion are not challenging the jurisdiction
of the court, they are merely praying the court to exercise its
discretion to stay these proceedings and to leave them to the
tribunal to which they have agreed.’

In Cheah Wai Poh124, Syed Sheh Barakbah J said:

122 Mustill & Boyd on Commercial Arbitration (2nd Ed, 2001 Companion) at p 270.
123 [1934] MLJ 72 at p 74.  This case was decided under s 5 of the Arbitration Ordinance 1890
which was modelled on the English Arbitration Act 1889.
124 [1958] MLJ 215 at p 216.
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‘I am inclined to agree with … counsel for the defendant, that
the jurisdiction of the court was not challenged.  The defendant
was merely asking for a stay of proceedings.’

Support for the proposition that a defendant must enter an unconditional
appearance before asking for a stay can be found in Drouth, a local case of
great vintage. It is perhaps the most incisively correct. This case was an
action in rem and the applicants for stay of proceedings, the first charterers of
the ship, had not entered appearance while seeking the order of stay. Gerahty
J observed:125

‘In this case the present applicants have not entered an appearance
in their capacity as 1st charterers and have not appeared in the
proceedings until the present motion was instituted. An
appearance however was entered for the ship by the applicants’
solicitor on 12 December 1931, and if that form of appearance is
not technically sufficient to include the 1st charterers, it is a matter
which can be simply rectified and counsel for the applicants has
undertaken to do so if necessary.’

This proposition is congruent with the new English regime embodied in s 9(3)
of the Arbitration Act 1996. This proposition can also explain the construction
of s 6. The first step which a defendant is, not merely allowed but is mandated,
to take is to acknowledge and submit to the jurisdiction of the court which is in
the form of the entry of an unconditional appearance. Any other step in the
proceedings taken by the defendant will then strip him of his right to indirectly
compel compliance of an arbitration agreement.

Modern international developments

It would be instructive to include a brief comparative analysis of modern
international developments in this discourse. Article 8(1) of the United Nations

125 [1934] MLJ 72 at p 73.
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Commission on International Trade Law Model Law on International
Commercial Arbitration (‘the UNCITRAL Model Law’) provides as follows:

‘A court before which an action is brought in a matter which is
the subject of an arbitration agreement shall, if a party so requests
not later than when submitting his first statement on the substance
of the dispute, refer the parties to arbitration unless it finds that
the agreement is null and void, inoperative or incapable of being
performed.’

The relevant provision in the English Arbitration Act 1996 is s 9(3) which is as
follows:

‘An application may not be made by a person before taking the
appropriate procedural step (if any) to acknowledge the legal
proceedings against him or after he has taken any step in those
proceedings to answer the substantive claim.’

This sub-section does nor refer to the entry of appearance as this procedure
has been done away with. A ‘window’ is created for the application for a stay
which is between the time of taking the appropriate procedural step (if any) to
acknowledge the legal proceedings against the applicant and the time of taking
any step in those proceedings to answer the substantive claim.

A pre-requisite for the application is that the party must take the appropriate
step (if any) to acknowledge the legal proceedings against him. This is in
contrast to art. 8(1) of the UNCITRAL Model Law where there is no such
mandatory requirement. Article 8(1) only bars recourse to arbitration if a party
makes the request later than when submitting his first statement on the substance
of the dispute.

Under the 1996 Act, a party loses the right to apply for a stay after he has
taken any step in those proceedings to answer the substantive claim. A step
taken in the proceedings to answer the substantive claim does not bar the
application for a stay if the two are made at the same time.
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Under the old law, there are doubts as to what constitutes a step in the
proceedings as some of the decisions were difficult to reconcile. The test is
different under the new law and the earlier decisions may not be a reliable
guide. In commenting on this, Mustill & Boyd on Commercial Arbitration
(2nd Ed, 2001 Companion) states:126

‘Until these doubts are resolved the safest course for a party
against whom legal proceedings are brought which he can see
are or may be covered by an arbitration agreement is to make an
application for a stay at the same time as any other step which he
takes in the proceedings which might possibly be an “answer to
the substantive claim”. Taking the step “without prejudice to the
right to apply for a stay” may not assist him, as it sometimes
would under the old law, because the application for a stay may
not be taken “after” the relevant step has been taken. On the
other hand, an application which is made at the same time as the
relevant step is plainly not made “after” it.’

Counterclaims

Where a defendant files a counterclaim which is within the sweep of an
arbitration agreement, the plaintiff should have the same right of staying the
counterclaim. There is, in principle, no good reason why this should not be so
and the same principles ought to apply. However, the English provision in s
4(1) was ill-equipped to handle this because of the requirement that appearance
must first be entered. Only a very elastic – and even then, it is still rather an
unconvincing – interpretation of s 4(1) will accommodate the desired effect of
bringing counterclaims within its fold. Section 6 seems to be more malleable to
be able to apply to counterclaims as it is silent on the matter of appearance.

It has been held that the delivery of a counterclaim is commencing a legal
proceeding as much as the issue of a writ, and when the subject of the

126 At p 272.
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counterclaim is one which has been agreed to be referred to arbitration, a stay
may be applied for by the other party, provided that he has not taken any step
in the proceedings after the delivery of the counterclaim127.

However, there were still lingering doubts. In its Report of February 1996
on the Arbitration Bill prior to the enactment of the 1996 Act, the Departmental
Advisory Committee on Arbitration Law stated at para 51:

‘We have made it clear that a stay can be sought of a counterclaim
as well as a claim. The existing legislation could be said not to
cover counterclaims, since it required the party seeking a stay
first to enter an “appearance”, which a defendant to counterclaim
could not do. Indeed, “appearance” is no longer the appropriate
expression in the High Court in any event, and never was the
appropriate expression in the county court.’

Section 9(1) of the 1996 Act is now clear that a stay can be sought of
counterclaims.

Conclusion

Acceptance of the entry of a conditional appearance, rather than an
unconditional appearance, as a pre-requisite for a stay of proceedings to refer
the dispute to arbitration will cause convulsions in the legal scheme of things
which cannot be easily reconciled.

Sandwell Corp has steered the law back to its rightful position which
accords with that of other common-law jurisdictions. With that, the turbulence
in the law on this point has been pacified. After an adventurous outing, the
state of the law has come full circle. No room now exists for any uncertainty
as to what a defendant should do if he insists on arbitration for the dispute.

127 Chappell v North [1891] 2 QB 252; and Radio Publicity (Universal) Ltd v Compagnie
Luxembourgeoise de Radiodifusion [1936] 2 All ER 721.
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In deciphering s 6, there is no possible explanation which is beyond
reproach. This is in part due to the antiquity of the Act and a singular lack of
reform. The Act has not been refined to address any inadequacies or to accord
with new developments. If it does not do violence to the language of s 6, any
interpretation of it should be in harmony with the UNCITRAL Model Law
which is increasingly being adopted as a blueprint for national laws.

It is suggested that the simpler test laid down in s 9(3) of the English
Arbitration Act 1996 be adopted to determine the nature of a step in the
proceedings, in s 6. A simple question then needs to be posed:  has the applicant
taken a step in the proceedings to answer the substantive claim? If he has, his
application for a stay must fail. If he has not, the court can entertain his
application for a stay. Entering an unconditional appearance cannot constitute
a step in the proceedings under this interpretation.
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