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[1]   I would like to express my sincere gratitude to the Malaysian Bar in 

particular YBhg. Dato’ Mohamad Ezri bin Abdul Wahab, the President of 

the Malaysian Bar, for graciously inviting me to participate in this 

distinguished Conference. I am deeply honoured and privileged to have 

the opportunity to deliver this keynote address today. I believe that this 

Conference will serve as an invaluable platform for all of us—legal 

practitioners, regulators, and stakeholders alike—to engage in meaningful 

discussions on the current challenges faced in conveyancing practice, as 

well as to explore innovative pathways for its future development and 

enhancement. 

Theme of the Conference 

[2] The theme of this Conference, “Elevate Your Conveyancing 

Practice,” resonates strongly with the collective aspirations of the legal 
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profession. It emphasizes the importance of continuous improvement, 

innovation, and the pursuit of excellence within our conveyancing 

practices. In essence, this theme serves as a reminder that the legal 

profession, particularly in the area of conveyancing, must adapt to the 

changing landscape—be it technological advancements, regulatory 

reforms, or evolving client expectations—to remain relevant and effective. 

It challenges us to reflect on how we can elevate not only our individual 

practices but also the standards of conveyancing across the board, 

thereby strengthening the integrity and reputation of the legal profession. 

[3] This Conference presents a valuable platform for all of us to engage 

in meaningful discussions on the challenges we face, as well as the future 

developments in conveyancing practice. I believe that it is through such 

dialogue sharing our experience and knowledge that we can collectively 

contribute to the advancement of the legal profession and the betterment 

of our conveyancing system. 

[4] The courts have recognised that the solicitor-client relationship in 

conveyancing matters constitutes a fiduciary relationship. As such, a 

conveyancing solicitor is entrusted with significant responsibilities, in 

particular, the duty to carry out proper due diligence. This includes, but is 

not limited to: 

(i) Verifying the authenticity of the title documents ensuring that 

the vendor has the legal right to deal with the property; 

(ii) Conducting thorough land searches and relevant 
background checks to detect any encumbrances, caveats, 

restrictions in interest, or issues affecting the title; 



Page 3 of 14 
 

(iii) Ensuring compliance with statutory requirements and 

obtaining all necessary consents, approvals, or clearances from 

the relevant authorities; 

(iv) Confirming the accuracy of the particulars stated in the sale 
and purchase agreement and other transaction documents, 

including boundaries, lot numbers, and parties’ identities; 

(v) Advising the client comprehensively on the legal implications 

of the transaction, their rights, obligations, and potential risks; 

and 

(vi) Ensuring timely execution and completion of all legal 
formalities, including stamping, registration, and disbursement 

of funds. 

These responsibilities require not only legal expertise but also a high 

degree of vigilance, care, and professional integrity. The conveyancing 

solicitor plays a pivotal role in safeguarding the interests of the client and 

maintaining the sanctity of the land transaction process. 

[5]   At the same time, due regard must be given to the provisions of 

written law. Section 84 of the Legal Profession Act 1976 (“Legal 

Profession Act”) expressly prohibits a solicitor representing a housing 

developer from simultaneously acting for the purchaser in the same 

transaction. This provision serves as a safeguard to avoid conflict of 

interest and to ensure the integrity of the legal process in property 

transactions. 

[6]   More often than not, solicitors act as stakeholders in conveyancing 

transactions, holding funds or documents on behalf of the parties until the 

transaction is completed. In such a role, solicitors act not merely in a 
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contractual or quasi-contractual capacity, but as trustees; owing fiduciary 

duties to both parties and must at all times ensure that the money or 

documents are held securely and disbursed strictly in accordance with the 

agreed terms. A breach of undertaking or stake holding duties constitutes 

grave professional impropriety and may amount to misconduct under 

Section 94(3) of the Legal Profession Act. 

[7]   In light of these responsibilities, I believe it is beyond question that 

solicitors in conveyancing practice are held to an exceptionally high 

professional standard.  

[8] A lingering misconception that sometimes persists is that 

conveyancing is relatively an easy job that offers “good money.” Such 

narratives are not only misleading but also undermine the serious 

responsibilities that come with this practice. Conveyancing involves a 

complex array of duties, which demand a high level of expertise, diligence, 

and integrity. The notion that conveyancing is an “easy job” does a 

disservice to the diligence, skill, and responsibility required in this area of 

the law. Such misconceptions not only diminish the effort involved but can 

also undermine public confidence in the legal profession. 

[10]  As I have mentioned earlier solicitors serve as stakeholders in 

conveyancing transactions—holding funds or documents on behalf of 

clients until the transaction completes. It is critical to recognize that when 

acting as a stakeholder, solicitors do so in a fiduciary capacity—as 

trustees—not merely as contractual agents. This fiduciary duty entails a 

strict obligation to hold and disburse funds or documents only in until the 

transaction’s completion and at all times in the best interests of their 

clients. Breaching this undertaking or misconduct in stake-holding will 

attract serious penalties under section 94(3) of the Legal Profession Act, 
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exposing solicitors to allegations of grave impropriety and misconduct. It 

is, therefore, beyond question that conveyancing solicitors are held to 

extraordinarily high professional standards.  

[11]    Conveyancing is more than just a legal process; it touches upon 

the very fabric of society. Lands and housing developments are 

fundamental to people’s lives—providing shelter, security, and stability. 

Proper conveyancing ensures that these basic needs are met in a secure 

and lawful manner. Well-structured and transparent conveyancing 

processes underpin economic growth by facilitating property transactions 

and investments, thereby supporting the nations long-term development. 

[12]  As observed by William James1, “It is our attitude at the 

beginning of a difficult task which, more than anything else, will affect its 

successful outcome.” 2 This wisdom applies aptly to the pre-contractual 
stage of a sale and purchase transaction. It is during this crucial early 

phase that solicitors are expected and must identify and address key 

preliminary matters, laying the foundation for a smooth, secure, and 

legally sound transaction on behalf of their clients. Without venturing into 

an exhaustive discussion of every procedural step involved, I wish to 

confine my observations to one of the most salient and materially 

significant aspects of the pre-contractual process—namely, the conduct 

of a title search. 

[13] The importance of a title search in the pre-contractual stage cannot 

be overstated. It is a fundamental step that safeguards the interests of all 

parties involved and helps prevent future disputes or complications. In this 

                                                           
1 A renowned Harvard psychologist and and is often dubbed the "father of American 
psychology” (1842 – 1910) 
2 Taken from the book by William James, The Will to Believe and Other Essays in 
Popular Philosophy (1897) 
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critical phase, it is imperative for conveyancing practitioners to identify key 

preliminary matters that may influence the transaction’s progress and 

outcome. These would include verifying title, assessing encumbrances, 

understanding valuation, and ensuring compliance with relevant 

regulations. 

A properly conducted title search provides crucial information, including: 

• The identity of the registered proprietor of the land, confirming 

whether the vendor has the legal capacity to sell; 

• The nature of the land tenure—whether it is freehold or leasehold, 

and details regarding the remaining lease period, if applicable; 

• Any existing encumbrances, such as charges, caveats, or liens, that 

may affect the buyer’s ability to obtain clean title or finance the 

purchase; 

• Restrictions in interest or usage, including whether the land is 

classified as Malay Reserve Land or Bumiputera lot, which may 

impose limitations on transferability; 

• Any pending dealings or transactions currently being processed at 

the Land Office, which could interfere with or delay the proposed 

transaction; and 

• Statutory conditions or express conditions attached to the title, such 

as land use restrictions, which may impact the buyer’s intended 

purpose for acquiring the land. 

This step is indispensable in establishing legal certainty, uncovering 

hidden risks, and guiding your client with accurate, reliable advice from 

the very beginning of the transaction. 
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[14] The same holds true for the pre-contractual stage in a sale and 

purchase transaction. It is of utmost importance to meticulously identify 

and address various key preliminary matters right from the outset. These 

initial steps can significantly influence the smooth progression or potential 

pitfalls of the entire transaction. 

[15] The Federal Court in the case of Bayangan Sepadu Sdn Bhd v 
Jabatan Pengairan dan Saliran Negeri Selangor & Ors [2022] 1 MLJ 
701 emphasized the importance of the registration of interests in land. The 

core issue in this case was whether a promise made by the previous 

owner to surrender a portion of land to the State Authority was binding on 

the successful bidder at the auction under the National Land Code 

(“NLC”). Land searches conducted prior revealed no indication that such 

surrender had taken place, highlighting the vital role of due diligence. 

[16] The Court observed that any dealings with land interests that are 

unregistered cannot override or defeat the registered title holder’s rights. 

Consequently, a successful bidder at a public auction under the National 

Land Code acquires an indefeasible title - their ownership cannot be 

challenged or invalidated solely due to unregistered interests or prior 

claims. 

[17] This leads us to the principle of indefeasibility of title, which asserts 

that once someone is registered as the proprietor or interest-holder of 

land, their title is secured and cannot be easily vitiated, except in specific 

statutory circumstances under section 340 of the NLC. This principle 

underscores the importance of due diligence through title search, acting 

as a safeguard for all parties involved. 

[18] There is widespread consensus that conducting a comprehensive 

title search is not merely a procedural step but a fundamental safeguard. 
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It ensures transparency, minimizes future disputes, uncovering fraudulent 

acts and ultimately secures your client’s best interest. Moreover, 

meticulous attention to due diligence elevates your professional standing 

and builds lasting trust with your clients—trust that is vital for a resilient 

conveyancing practice. 

[19] Our housing industry experienced rapid expansion during the 1960s 

and 1970s, driven by increasing demand for affordable and accessible 

housing. With this rapid growth came the urgent need to safeguard the 

interests of house buyers. 

[20] The Housing Developers (Control and Licensing) Act 1966, now 

known as the Housing Development (Control and Licensing) Act 1966 

(“HDA”), was enacted to safeguard both the house buyers as well as the 

developers. Its primary objectives include: 

(a) Addressing and checking abuses within the housing industry to 

protect consumers; 

(b) Regulating the activities, conduct, and licensing of housing 

developers; 

(c) Ensuring that house buyers’ interests are safeguarded through 

stringent licensing conditions and controls. 

[21]  The case of Ang Ming Lee & Ors v Menteri Kesejahteraan 
Bandar, Perumahan dan Kerajaan Tempatan & Anor [2020] 1 MLJ 281 

reaffirmed the protective purpose of the HDA. The Federal Court held that 

Regulation 11(3) of the Housing Development (Control and Licensing) 

Regulations 1989 was ultra vires the Act because it allowed the Controller 

of Housing to waive or modify contractual terms—specifically, the terms 

relating to extension of time (“EOT”) for delivery of vacant possession—
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thereby potentially denying purchasers their right to liquidated ascertained 

damages (“LAD”). 

[22] In Obata-Ambak Holdings Sdn Bhd v Prema Bonanza Sdn Bhd 
[2024] 5 MLJ 897, the Federal Court declared that Ang Ming Lee is to be 

applied prospectively, otherwise it would result in great injustice and 

devastating consequences to the housing industry that had diligently 

complied with the laws which were at that time valid. 

[23] We must all bear in mind that the law must be given its full force and 

effect until it is declared invalid. The statutory regime at the material time 

was valid, great reliance was also placed by both the developers and 

Controller that the authority existed. Therefore, the principles in Ang Ming 
Lee do not apply to the EOT granted by the Controller before the decision 

in Ang Ming Lee.  

[24] Another aspect of this landmark decision is the adoption of the 

Second Actor Theory formulated by Professor Christopher Forsyth, which 

essentially provides that the validity of the second act will turn upon the 

proper construction of the act empowering the second actor to do or not 

to do a specified act. Where an innocent party had relied on an earlier 

decision made by a public authority which was subsequently declared 

ultra vires, the Second Actor Theory is applicable. 

[25] The landmark decisions in the two cases discussed above have 

reshaped and elevated the landscape of conveyancing practice in a much 

clearer direction to provide a proper guidance to be followed by the 

people, conveyancing lawyers, housing developers and various 

stakeholders.  
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[26]  While the HDA was enacted to protect house buyers by licensing 

and controlling housing developers, we must not overlook the other 

objective to regulate the activities of housing developers. We cannot turn 

a blind eye to the fact that the HDA had undergone several amendments 

to reinforce the Act to safeguard not only the interests of potential and 

existing purchasers, but also those of housing developers. A balance must 

therefore be struck between the rights of the purchasers and the housing 

developers. 

[27] I will now turn to address a matter that may be regarded by some as 

irrelevant or of little importance in conveyancing practice, though it 

warrants thoughtful consideration. 

[28] Conveyancing has always been perceived as a non-contentious 

practice, which merely touches on the preparation of agreements, vetting 

of agreements, filing of documents, titles, forms, and other related 

transactions.  According to Judith Sihombing in Malaysian Conveyancing 

20223, conveyancing practice is developed to align with the legislative 

framework, common sense, convenience and the needs of the parties 

involved in the transaction. 

[29]   Needless to say, conveyancing practice is governed by a robust 

framework of applicable laws, and conveyancing lawyers are duty-bound 

to ensure full compliance with all relevant legal provisions. This duty is not 

merely procedural—it is central to upholding the integrity of property 

transactions and protecting the interests of all parties involved. 

[30] However, not every day is smooth sailing—even the sun must 

eventually set. Despite the common perception that conveyancing is 

                                                           
3 Malaysian Conveyancing 2022 Desk Edition, Vol. 1, (LexisNexis 2022), p. 4. 
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largely non-contentious, the reality is that real estate transactions often 

become fertile ground for disputes, particularly given the significant 

financial investments involved. Disagreements frequently arise between 

parties in areas such as: 

• Misrepresentation or non-disclosure of material facts relating to the 

property; 

• Breach of contractual terms, including failure to deliver vacant 

possession or meet timelines for completion; 

• Disputes over boundaries or land measurements, especially where 

surveys are outdated or inconsistent; 

• Issues with defective titles or unresolved encumbrances not 

discovered during due diligence; 

• Non-compliance with statutory conditions or restrictions, resulting in 

regulatory penalties or delays; 

• Delays in financing and disbursement, particularly when one party 

fails to fulfil pre-agreed obligations within the stipulated timeframe. 

These conflicts underscore the fact that conveyancing is not merely 

administrative, but requires a high level of legal insight, foresight, and risk 

management. A diligent conveyancing solicitor must not only facilitate the 

transaction but also anticipate potential pitfalls, advise the client 

accordingly, and take proactive steps to minimise exposure to disputes. 

[31] More often than not, such real estate disputes may be referred to 

legal practitioners who focus their practice on litigation, it is equally 

important for the conveyancing lawyers to keep abreast with the recent 
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development of the court decisions in order to provide proper advice to 

their clients in various transactions. 

[32] The real estate sector has developed into a truly global industry, 

which was characterised by substantial cross‑border investment.4 Thus, 

bringing the dispute to the court may not be the best option for their best 

interest. 

[33] The primary concern for most individuals involved in real estate 

conflicts is achieving a settlement in the most efficient and cost-effective 

manner, while at the same time preserving the relationship between the 

parties.5 

[34] Turning to the court for resolving dispute in reality often results in 

considerable financial and emotional burdens on the parties, and over 

time, can adversely affect the growth of small and medium enterprises. 

Hence resorting to alternative dispute resolution may thus become 

increasingly compelling, given that most disputes involve economic 

uncertainties, complex issues, and numerous stakeholders.6 

[35] In today’s rapidly evolving environment, it would be prudent to set 

the stage to further enhance alternative dispute resolution to specialise in 

real estate disputes, particularly mediation, which has established itself as 

an effective means in reducing the time and costs in reaching an amicable 

settlement out of court.7 

[36] Digital transformation, as we are all aware, technology permeates 

every aspect of our everyday life and commerce. The conveyancing 

                                                           
4 Alternative Dispute Resolution: Law & Practice, (CLJ Publication, 2020), p. 314. 
5 Alternative Dispute Resolution: Law & Practice, (CLJ Publication, 2020), p. 311. 
6 Alternative Dispute Resolution: Law & Practice, (CLJ Publication, 2020), p. 323. 
7 Alternative Dispute Resolution: Law & Practice, (CLJ Publication, 2020), p. 323. 
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practice cannot thus remain static; the shift towards digitalisation is 

essential to ensure efficiency, accuracy, and trust in property transactions. 

This would, if achieved, elevate the conveyancing practice to meet the 

demands of a modern and technology‑driven society. 

[37] In Malaysia, we have the e-Tanah system. Taking Kuala Lumpur as 

our example, the e-Tanah system was implemented in Jun 2017, 

providing services, such as e-Carian, e-Semakan, e-Bayaran and online 

application8, where land searches can be conducted online. 

[38] In Australia, the Electronic Conveyancing National Law (“ECNL”) 

governs the provisioning and operation of electronic conveyancing, which 

was first implemented in New South Wales.9 It defined e-Conveyancing 

as an efficient, accurate and secure way of conducting the settlement and 

lodgment stages of a conveyancing transaction.10  

[39] Importantly, e-Conveyancing replaces many of the traditional 

paper‑based and manual processes in property transactions, enabling 

lawyers, conveyancers, and financial institutions to interact and complete 

transactions online.11 

[40] In light of the rapid advancement of technology, it is with fervent 

hope that, in the near future, the current legislative framework in Malaysia 

will be amended to facilitate the phased development of an electronic 

                                                           
8 Portal Awam e-Tanah, Pejabat Pengarah Tanah dan Galian Wilayah Persekutuan, 
https://www.ptgwp.gov.my/portal/web/guest/e-tanah-soalan-lazim  
9 Australian Registrars’ National Electronic Conveyancing Council, Electronic Conveyancing 
National Law, https://www.arnecc.gov.au/regulation/electronic_conveyancing_national_law/  
10 New South Wales Government, Office of the Registrar General, eConveyancing, 
https://www.registrargeneral.nsw.gov.au/property-and-
conveyancing/eConveyancing#:~:text=Electronic%20conveyancing%20(eConveyancing)%2
0is%20an,traditionally%20involved%20in%20property%20transactions.  
11 Ibid. 

https://www.ptgwp.gov.my/portal/web/guest/e-tanah-soalan-lazim
https://www.arnecc.gov.au/regulation/electronic_conveyancing_national_law/
https://www.registrargeneral.nsw.gov.au/property-and-conveyancing/eConveyancing#:%7E:text=Electronic%20conveyancing%20(eConveyancing)%20is%20an,traditionally%20involved%20in%20property%20transactions
https://www.registrargeneral.nsw.gov.au/property-and-conveyancing/eConveyancing#:%7E:text=Electronic%20conveyancing%20(eConveyancing)%20is%20an,traditionally%20involved%20in%20property%20transactions
https://www.registrargeneral.nsw.gov.au/property-and-conveyancing/eConveyancing#:%7E:text=Electronic%20conveyancing%20(eConveyancing)%20is%20an,traditionally%20involved%20in%20property%20transactions
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conveyancing system, which would ultimately lead to the complete 

execution of conveyancing transactions entirely online. 

CONCLUSION 

Distinguished guests, ladies and gentlemen, 

[41]  I sincerely hope that the points I have shared with you this morning 

set the tone for the important discussions that lie ahead in this 

Conference. While many critical aspects of conveyancing remain to be 

explored, I must emphasise that the matters raised today are by no means 

exhaustive. Rather, they are intended as a guide—a starting point for 

much deeper reflection, constructive dialogue, and continued professional 

development. 

[42] In deference to the esteemed speakers who will follow, I will not 

venture into the subjects that they will so capably address. I am confident 

that their insights will further illuminate the challenges and opportunities 

facing conveyancing practitioners today. 

[43] Once again, I would like to express my sincere appreciation for the 

honour of speaking before you. It has been a privilege to share my 

thoughts, and I wish the upcoming speakers every success in their 

presentations as we work together to elevate our conveyancing practice. 

Thank you. 

 


