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Closing The Pandora’s Box of Unimodal Regimeswith the Asean
Framewor k Agreement on Multimodal Transport 2005?:
A Critique of the“ Scope of Application” Provisions.

by
Dr. Irwin U j. Ooi

Introduction

Previously, the author identified and analysed the reasons why a multimodal regime is crucial to
Malaysia in a paper titled ‘The Pandora’s Box of Unimodal Regimes in a Multimodal World:
Reasons Why Malaysia Needs a Multimodal Regime’. The first draft of that paper was presented
at a session on shipping law reform at the 13th Malaysian Law Conference, held between 16-18
November 2005 at Putra World Trade Centre, Kuala Lumpur. This version of the paper is freely
available at the Bar Council’s website n1 . An updated version of that paper has been published
in the first articles supplement of the Malayan Law Journal in 2007 n2 . Compelling though
the reasons are for Malaysia to implement a multimodal framework, the author stopped short of
making concrete recommendations at that time as to which multimodal regime should the
nation should adopt.

Recently, at the Twelfth ASEAN Transport Ministers Meeting in Bangkok on 8 February 2007,
the Prime Minister of Thailand, HE General Surayud Chulanont (Ret.) reminded ‘the Transport
Ministers to ensure the effective and early implementation of commitments made into the
various ASEAN transport agreements by expediting relevant national or ASEAN processes n3’.
This is a timely reminder to Malaysia and all other members of ASEAN that at the Eleventh
ASEAN Transport Ministers Meeting in Vientiane on 17 November 2005, these nations signed
up to the ASEAN Framework Agreement on Multimodal Transport n4 . According to the press
release issued by the ministers, the ASEAN Framework Agreement on Multimodal Transport
n5 was intended to:

nl See [lt]http://www.malaysianbar.org.my/content/view/2075/27/>.

n2 [2007] 1 MLJ cxlviii.

n3 ASEAN Secretariat, Press Release at the 12th ASEAN Transport Ministers Meeting, Bangkok,
8 February 2007, Association of Southeast Asian Nations, [It]http://www.aseansec.org/
19732.htm>, 4 March 2007.

n4  ASEAN Secretariat, Press Release at the 11th ASEAN Transport Ministers Meeting, Vientiang,
17th of November 2005, Association of Southeast Asian Nations, [It]http://www.aseansec.org/
17868.htm>, 4 March 2007.

n5 Hereinafter referred to as the AFAMT 2005.
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further facilitate the door-to-door delivery of goods, using various modes of
transport, under a single transport document. This Agreement also will provide
the common policy framework for the further specialization and competency
of freight forwarders and multimodal transport operators in the region, which
will help to reduce the cost of doing business n6 .

The ASEAN Framework Agreement on Multimodal Transport 2005 is a combination of the
UN Convention on International Multimodal Transport 1980 n7 , the UNCTAD/ICC Rules
for Multimodal Transport Documents n8, the terms and conditions in the FIATA Multimodal
Transport Bill of Lading n9 , and the Multimodal Transport Agreement among the Andean
group of countries n10 in South America, namely, Bolivia, Colombia, Ecuador, Peru and
Venezuela nl1l. The purpose of this paper is to analyse the ‘scope of application’ provisions of
the AFAMT 2005 in order to determine its strengths and weaknesses as a regional solution for
multimodal transport and whether Malaysia should enact the provisions into local law. Reference
will be made to the documents indicated in this paragraph during the course of the analysis.

Analysis Of The Scope And Application Provisions Of The Afamt 2005
Chapter 11, consisting of Articles 2 and 3, determine the scope of the ASEAN Framework
Agreement on Multimodal Transport. According to Article 2(a), the provisions of the 2005

n6  Above, fn 2.

n7  United Nations, United Nations Convention on International Multimodal Transport 1980,
Lex Mercatoria, [It]http://www.jus.uio.no/Im/un.multimodal.transport.1980/doc>, 4 March
2007.

n8 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://rO.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n9  For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.htm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/ TnC-FIATABoL.pdf>, 4 March 2007.

n10 Commission of the Cartagena Agreement, Decision 331 — Multimodal Transportation,
The General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007.

nll Pimvimol Vipamaneerut, Liability Issues on Multimodal Transport in Thailand, Tilleke and
Gibbons (The oldest and one of largest independent law firms in Thailand), [It]http://
www.tillekeandgibbins.com/Publications/Articles/articles-presentations/multiliability.htm>, 4
March 2007.
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Framework Agreement are applicable to all ‘multimodal transport operators’ under the register
of each competent national body. There are three major issues that require clarification at this
point. First, what is a ‘multimodal transport operator’? Second, what is the system of registration
of multimodal transport operators? Third, what is ‘taking in charge and making delivery"?

The ‘Multimodal Transport Operator’
In order to effectively answer the first question, reference must be made to Chapter 1, titled
‘Definitions’, which contains only one article, ie Article 1. In effect, Article 1 is the ‘dictionary’
or ‘interpretation’ provision that the drafters have included in order to, define or clarify the
terminology used in the 2005 Framework Agreement. The ‘Definitions’ in Article 1 are arranged
in alphabetical order from ‘carrier’ all the way to ‘taken in charge’, ‘taken the goods in his charge’
and ‘taking in charge’. According to Article 1, the term ‘multimodal transport operator’ means:

any person who, on his own behalf or through another person acting on his

behalf, concludes a multimodal transport contract and who acts as a principal,

not as an agent of or on behalf of the consignor or of the carriers participating

in the multimodal transport operations, and who assumes responsibility for the

performance of the contract n12 .

There are a number of observations that can be made of the definition of the phrase ‘multimodal
transport operator n13 ‘. First, the important word in the definition is ‘principal’. The MTO
must be a principal that assumes responsibility for the performance of the contract of carriage.
Second, as a consequence of the ‘principal’ requirement, a party therefore could not be a MTO
if it merely acts an agent of the consignor, or performs the carriage of goods on behalf of other
carriers involved in the ‘multimodal transport operations'.

Multimodal transport operations
Article 1 fails to provide any guidance on the expression ‘multimodal transport operations’ that
is used in the definition of ‘multimodal transport operator’. The only hint of any assistance can
be found in Article 3 which makes the following stipulation:
Whenever this Agreement and in the rules adopted for the purpose of its
implementation, any of the following terms is utilized for its application:
‘Multimodal Transport’, ‘Multimodal Transport Operator’, ‘Multimodal
Transport Contract’ or ‘Multimodal Transport Document’, it shall be understood
as being ‘International’ in nature.

nl12 Emphasis added by the author.
nl3 Hereinafter referred to as MTO.
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Since the ‘multimodal transport operation” must be ‘international’ in nature by virtue of Article
3, this means that the expression must be cross-referenced with phrase ‘international multimodal
transport’ in Article 2 which means:

the carriage of goods by at least two different modes of transport on the basis of a

multimodal transport contract from a place in one country at which the goods

are taken in charge by the multimodal transport operator to a place designated

for delivery situated in a different country. The operations of pick-up and delivery

of goods carried out in performance of a unimodal contract, as defined in such

contract, shall not be considered multimodal transport. n14

A study of the Article 2 definition of ‘international multimodal transport’ reveals that two
things must happen for the transportation of goods to fall within the ambit of the regime. First,
the goods must cross an international border between States, with the delivery being made in a
State distinct from the State in which the MTO took control of the goods for the purposes of
loading. This is the clear and unambiguous drafting that the goods must be ‘designated for
delivery in a different country’. Second, the goods subject to transit must undergo more than
one mode of transport as this requirement is provided for in the expression ‘at least two different
modes of transport’.

llustration One: More Than One Mode Of Transport
The following example accurately illustrates the legal nuances of ‘international multimodal
transport’:

X contracts with Y to transport a shipment of computers packed in a 20ft

container from Bangkok, Thailand to Penang, Malaysia. Y loads the container

onto a trailer and uses a prime mover to haul the load to Penang. Along the

way, the goods cross the Thai-Malaysia border, before delivery is finally made

at a warehouse in Penang.

An analysis of the facts in the example above shows that the parties intended for the delivery to
be made in another country. Hence the first requirement that the goods must be ‘designated for
delivery in a different country’ has been satisfied. However, the ASEAN Framework Agreement
on Multimodal Transport 2005, cannot be invoked to govern the rights and liabilities of X and
Y. Only one mode of transport was used for the transit of goods from Bangkok to Penang. This
clearly does not fulfil the requirement that the carriage of goods be performed ‘by at least two
different modes of transport’ under Article 2. In fact, this is a unimodal transportation of goods

nl4 Emphasis added by the author.
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and the Article 2 definition of ‘international multimodal transport’ undoubtedly specifies that
such unimodal transportation ‘shall not be considered multimodal transport’.

The 2005 ASEAN Framework Agreement would only be applicable to a contract of carriage
between X and Y if the computers in the container were first transported on board a trailer by a
prime mover, and then put on board a train in Bangkok for delivery at Butterworth. At
Butterworth, the goods would then be transferred to another trailer pulled by a prime mover,
and delivery is finally made at the island of Penang. In this second method of delivering the
goods to Penang, not only is delivery made in another country, but two distinct modes of land
transportation are used, ie road and rail.

Illustration Two: Delivery In Another Country
Merely crossing an international border per se will not enable the transportation of goods to be
classified as delivery must be made in a different country after the MTO takes charge of the
goods in a particular country. The following set of fact neatly illustrates this point:

X contracts with Y to transport a consignment of microchips from Shah Alam

to Kota Kinabalu. Y loads a carton containing microchips on board a lorry and

sends it to Kuala Lumpur International Airport. The goods are then transferred

by Y into the cargo hold of a plane. After taking off, the plane heads for Brunei

and lands at the Bandar Seri Begawan Airport, Brunei. The carton is then

unloaded by Y and then reloaded on board another flight for Kota Kinabalu.

Once the plane touches down in Sabah, the carton of micro chips is transferred

onto a truck and Y delivers the goods to a consignee at Penampang, a suburb of

Kota Kinabalu.

At first glance, many will have the impression that the AFAMT 2005 will be applicable as there
is more than one mode of transport, ie by road from Shah Alam to KLIA, by air from Malaysia
to Sabah, and road haulage is used again, for delivery within Sabah. After all, the regional legal
regime has the words ‘Multimodal Transport’ as part of its name.

However, it is submitted that that by virtue of the Article 2 definition of ‘international multimodal
transport’, the contractual relationship between X and Y does not fall within the ambit of the
AFAMT 2005. The consignment was intended for delivery in the same country, ie Malaysia.
This is evidenced by the fact that the MTO, ie Y, took control of the goods in Shah Alam and
delivery was made in a suburb of Kota Kinabalu. Although Peninsular Malaysia and Borneo are
separated by the South China Sea, both Shah Alam and Kota Kinabalu are technically still in the
same country, ie the same State. The fact that the goods were transhipped at Brunei makes no
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difference as the phrase ‘international multimodal transport’ in Article 2 stipulates that delivery
of the goods must be made in a different country from that where the MTO took control of the
consignment and commenced transit of the goods. In Illustration two above, Y took control of
the goods and made delivery in the same country. Hence, the contractual relationship between
Xand Y cannot be governed by the AFAMT 2005.

Comparison with other regimes

The failure of Article 1 to provide any direct guidance on the expression ‘multimodal transport
operations’ is not a defect in drafting that is restricted to the 2005 ASEAN Framework Agreement.
This appears to be an end product of closely following the drafting style of the United Nations
Convention on International Multimodal Transport of Goods 1980. n15 Under Article 1 of
the 1980 Convention, the phrase ‘multimodal transport operations’ is used in the definition of
the terminology ‘multimodal transport operator’, and this has to be cross-referenced with
‘international multimodal transport’. The 2005 ASEAN Framework Agreement clearly borrows
heavily from the 1980 Convention in this aspect, as the drafting of the definition in both
Conventions bear a striking similarity.

By contrast, Rule 1 of the UNCTAD/ICC Rules for Multimodal Transport Documents n16
takes a very different approach. The Rules apply ‘irrespective of whether there is a unimodal or
multimodal transport contract involving one or several modes of transport’. Hence, the Rules
would apply to the facts given in lllustration one above. The definition of ‘multimodal transport
operator’ in Rule 2.2 is short and sweet, merely making reference to ‘any person who concludes
a multimodal transport contract and assumes responsibility for the performance thereof as a
carrier’. Likewise, the Multimodal Transport Agreement among the Andean group of countries
nl7 , also favour uncomplicated drafting by simply describing a ‘multimodal transportation
operator’ as ‘[a]ny person that enters into a multimodal transportation contract and assumes
responsibility for its execution in the capacity of carrier’ under Article 1. Similarly, the term

nl5 Geneva, 24 May 1980. United Nations, United Nations Convention on International
Multimodal Transport 1980, Lex Mercatoria, [It]http://www.jus.uio.no/Im/
un.multimodal.transport.1980/doc>, 4 March 2007.

nl6 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://rO.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

nl7 Commission of the Cartagena Agreement, Decision 331 - Multimodal Transportation, The
General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007.
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‘freight forwarder’ is defined in the FIATA Multimodal Transport Bill of Lading n18 as ‘the
Multimodal Transport Operator who issues this FBL n19 and is named on the face of it and
assumes liability for the performance of the multimodal transport contract as a carrier’. Just like
Rule 1 of the UNCTAD/ICC Rules for Multimodal Transport Documents, Clause 1 of the
Standard Conditions (1992) governing the FIATA Multimodal Transport Bill of Lading applies
the conditions even if only ‘one mode of transport is used’.

Meaning of ‘carrier’

The definition of ‘multimodal transport operator’ in Article 1 makes reference to the word
‘carrier’. The definition of ‘carrier’ is also found in Article 1 and describes a ‘person who performs
or undertakes to perform the carriage, or part thereof, whether he is identical with the multimodal
transport operator or not’. This designation envisages the practical reality that the MTO would,
in practice, probably not be able to perform all modes of transportation on its own. Hence, a
carrier may be hired by the MTO to aid in one or more modes of transportation while the goods
are in transit.

The UNCTAD/ICC Rules for Multimodal Transport Documents n20 is once again unique,
this time in its approach to the definition of ‘carrier’, by incorporating the concept of ‘actual
carrier’. Rule 2.3 explains that a carrier ‘means the person who actually performs or undertakes
to perform the carriage, or part thereof, whether he is identical with the multimodal transport
operator or not’. A similarly distinct definition can be found in Article 1 of Multimodal Transport
Agreement among the Andean group of countries n21 that incorporates the concept of an
‘effective carrier’. Article 1 defines ‘carrier’ as ‘[t]he person that effectively carries out the

n18 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.ntm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.

nl19 This abbreviation refers to the FIATA Multimodal Transport Bill of Lading, commonly
referred to as FIATA Bill of Lading or FBL.

n20 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://r0.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n21 Commission of the Cartagena Agreement, Decision 331 — Multimodal Transportation,
The General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007.
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transportation or arranges to have it carried out, in full or in part, whether or not that person is
the multimodal transportation operator’. By contrast, unlike the AFAMT 2005, both the United
Nations Convention on International Multimodal Transport of Goods 1980 n22 and the
FIATA Multimodal Transport Bill of Lading n23 do not provide a definition of ‘carrier’.

Multimodal transport contract

The definition of MTO in Article 1 also makes reference to the phrase ‘multimodal transport
contract’. According to Article 1, the meaning ascribed to this expression is ‘a contract whereby
a multimodal transport operator undertakes, against payment of freight, to perform or to procure
the performance of international multimodal transport’. The phrase ‘international multimodal
transport” has been discussed in the context of Article 3 as well as examples provided in Illustrations
one and two above.

There are a number of important observations that can be made of the expression ‘multimodal
transport contract’. First, the duty of the MTO s to actually perform, or at the very least enlist
the aid of others to procure the performance of international multimodal transport of goods.
Second, in return for performing such transportation of goods, the MTO is entitled to a payment
of ‘freight’. It is this second characteristic of the definition of ‘multimodal transport contract’
that merits some discussion.

The concept of ‘freight’ in AFAMT 2005 and other multimodal regimes

The drafters of the AFAMT 2005 have opted not to include a definition of the concept of
‘freight’. A similar approach is also taken by the drafters of the United Nations Convention on
International Multimodal Transport of Goods 1980, n24 the UNCTAD/ICC Rules for

n22 Geneva, 24 May 1980. United Nations, United Nations Convention on International
Multimodal Transport 1980, Lex Mercatoria, [It]http://www.jus.uio.no/Im/
un.multimodal.transport.1980/doc>, 4 March 2007.

n23 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.htm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.

n24 Geneva, 24 May 1980. United Nations, United Nations Convention on International
Multimodal Transport 1980, Lex Mercatoria, [lIt]http://www.jus.uio.no/Im/
un.multimodal.transport.1980/doc>, 4 March 2007.
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Multimodal Transport Documents n25 and the Multimodal Transport Agreement among the
Andean group of countries n26 where the word ‘freight’ is also left undefined.

So what does the word mean? Generally, freight is the consideration or remuneration payable to
the carrier for the carriage of goods n27 . In the context of English Shipping Law, ‘freight’ takes
on many different forms such as ‘ordinary freight’, ‘lump sum freight’, ‘advance freight’, ‘pro
rata freight’, ‘back freight’ and ‘dead freight n28 ‘. One reason why the AFAMT 2005 omits to
provide a definition of ‘freight’ is to give greater latitude to MTOs so that such carriers have the
option of charging whatever is suitable depending on the circumstances surrounding a particular
consignment of goods.

The FIATA approach to ‘freight’
Unlike the provisions in multimodal regimes such as the AFAMT 2005, the Standard Conditions
(1992) governing the FIATA Multimodal Transport Bill of Lading n29 takes a very different
approach from the conventional restrained drafting. Clause 13 expressly deals with ‘Freight and
Charges’. Clause 13.1 then details that:

freight shall be paid in cash, without any reduction or deferment on account of any

claim, counterclaim or set-off, whether prepaid or payable at destination. Freight

shall be considered as earned by the freight forwarder at the moment when the

goods have been taken into his charge, and not to be returned in any event n30

n25 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://r0.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n26 Commission of the Cartagena Agreement, Decision 331 — Multimodal Transportation,
The General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007.

n27 Modified from the definition provided by Professor E.R. Hardy Ivamy, see Payne and
Ivamys Carriage of Goods by Sea (13th Ed) 1989, Butterworths at p 257.

n28 Ibid, Chapter 11, pp 257-272. A discussion of all these types of freight is beyond the
scope of this paper.

n29 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.htm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.

n30 Emphasis added by the author.
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When reading clause 13.1, it is easy to fall into the trap of coming to the mistaken conclusion
that the multimodal bill of lading recognises more than one type of freight. The word ‘pre-paid’
suggests that ‘advance freight’ is recognised by the contract of carriage, whilst the phrase ‘payable
at destination’ appears to encompass both ‘ordinary freight’ and ‘lump sum freight’ as these are
payable at the place of delivery.

It is submitted that in reality, clause 13.1 in reality only provides for the payment of ‘advance
freight’. From a practical point of view, a freight forwarder usually takes charge of the consignment
at the commencement of transit of the goods, ie usually at the place where the goods have to be
loaded on board the first mode of transport at the place of loading. If freight is ‘considered
earned by the freight forwarder at the moment when the goods have been taken into his charge’
under clause 13.1, this means that freight is deemed to be earned in advance at the place of
loading n31, definitely not at the place of discharge or delivery. Just like advance freight, once
it is deemed to be earned by the carrier, there is no mechanism providing for the return of the
freight should the goods not arrive at the place of delivery n32 . This view is fortified by the
expression ‘not to be returned in any event’ and ‘without any reduction or deferment on account
of any claim, counterclaim or set-off’ in clause 13.1 because this is similar with respect to
‘advance freight’ where there is no legal mechanism for a set off n33.

As clause 13.1 provides that freight must be payable ‘in cash’, clause 13.2 makes provision as to
the currency in which it is payable:

Freight and all other amounts mentioned in this FBL are to be paid in the

currency named in this FBL, or at the Freight Forwarder’s option, in the currency

of the country of dispatch or destination at the highest rate of exchange for

banker sight bills current for prepaid freight on the day of dispatch and for

freight payable at destination on the day when the Merchant is notified on

arrival of the goods there or on the date of withdrawal of the delivery order,

whichever rate is higher, or at the option of the Freight Forwarder on the date

of this FBL.

An examination of clause 13.2 reveals that the ‘freight forwarder’, in reality a MTO in most
instances, has the flexibility of choosing the currency in which freight is to be paid. Further,
there is also the option of benefiting from the highest exchange rate possible where there is a

n31 Civil Service Co-operative Society v General Steam Navigation Co [1903] 2 KB 756.

n32 The Dominique; Bank of Boston Connecticut v European Grain and Shipping Ltd [1989] 1
All ER 545.

n33 Ibid.
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need to convert freight from one currency to another.

The lopsided nature of the freight clause in favour of the FIATA freight forwarder is continued
further in clause 13.4 which allows the recovery of additional freight ‘for any costs for deviation
or delay or any other increase of costs of whatever nature caused by war, warlike operations,
epidemics, strikes, government directions or force majeure’. If freight is calculated at a lower
sum due to an incorrect measurement of weight of value of the goods, clause 13.5 allows the
freight forwarder to recover the shortfall by penalising the Merchant via ‘liquidated damages'.
The penalty provided for is ‘a sum equal either to five times the difference between the correct
figure and the freight charged, or to double the correct freight, less the freight charged, whichever
sum is smaller’. The basis of the freight forwarder’s recovery under clause 13.5 appears to be ‘his
inspection costs and losses of freight on other goods'.

The Requirement of ‘Registration’ of MTOs

As stated earlier, according to Article 2(a), the provisions of the 2005 Framework Agreement are
applicable to all ‘multimodal transport operators’ under the register of each competent national
body'. It is clear from the applicability provisions of the AFAMT 2005 that it is important for
the MTO to register with a ‘competent national body’. The requirement of registration appears
to have been inspired by Chapter 1V of the Multimodal Transport Agreement among the Andean
group of countries n34 .

In fact, the requirement of registration n35 is mandatory as Article 29 of the AFAMT 2005
lays down that a MTO ‘of any Member Country shall be registered with the competent national
body of his country n36 ‘. Hence, if a MTO is not registered with a relevant ASEAN country,
that transportation of goods will not fall within the ambit of the AFAMT 2005. If potential
customers intend to find out whether a MTO is properly registered, a search of the relevant
national register would provide the answer as Article 29 states that ‘[t]he competent national
body shall maintain the register of duly registered multimodal transport operators n37 ‘. Once
again, it is submitted that the maintenance of such national registers are mandatory because of

n34 Commission of the Cartagena Agreement, Decision 331 - Multimodal Transportation, The
General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007. The details of the registration system are found in
Articles 29 to 32.

n35 The mechanism for the registration of MTOs under the AFAMT 2005 is found in Chapter
IX, which consists of Articles 29 to 32.

n36 Emphasis added by the author.

n37 Ibid.
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the use of the word ‘shall’ in Article 29 of the AFAMT 2005. At this moment in time there is no
indication Malaysia intends to fulfil its international obligation by enacting the AFAMT 2005
into local law as well as setting up and maintaining a national register for MTOs.

Taking Charge and Making Delivery of Goods in a Member Country
After providing in Article 2(a) that the AFAMT 2005 shall apply to ‘[a]ll multimodal transport
operators under the register of each competent national body’, Article 2(b) imposes a further
requirement that the taking and delivery of the goods must be in a member country. The use of
the word ‘and’ at the end of the drafting in Article 2(a) indicates that the legal requirements in
both Article 2(a) and Article 2(b) must be satisfied. The exact drafting of Article 2(b) is as
follows:
(i) The place for the taking in charge of the goods by the multimodal transport

operator as provided for in the multimodal transport contract is located in a

Member Country, or
(if)  The place for delivery of the goods by the multimodal transport operator as

provided for in the multimodal transport contract is located in a Member Country

n38 .

The first observation that can be made here is that it is sufficient that either Article 2(b)(i) or
Article 2(b)(ii) be fulfilled. The use of the word ‘or’ in the drafting indicates that a choice
between two alternatives is provided for in Article 2(b). The second point to note is that ‘Member
Country’ refers to ‘one of the ASEAN countries n39 *.

Thirdly, the taking charge of the goods must be in a Member State, or the delivery of the goods
must be in a member state. Hence, even if the goods are merely transhipped and damaged
within the territory of a member state, the AFAMT 2005 would not be applicable, if neither the
taking in charge of the goods, nor the delivery of the goods, are performed within Member
States. This scenario can be illustrated with the following example:

Y isa MTO registered in Malaysia. X contracts with Y to transport a shipment

of motor vehicle engine components from Mumbai, India, to Perth, Australia.

Y tranships the consignment on board another vessel at Westport, Klang. During

this process, some of the cargo is damaged.

It is submitted that the relationship between X and Y would not fall within the ambit of the

n38 Emphasis added by the author.
n39 See ‘Definitions’ in Article 1 of Chapter 1 of the AFAMT 2005.

110



Acompilation of papers at the 15t National Maritime Conference

AFAMT 2005 although Y isa MTO registered in Malaysia, and the damage to the cargo occurred
in Malaysia. For the 2005 Framework Agreement to apply, either Article 2(b)(i) or Article 2(b)(ii)
would have to be fulfilled. The taking in charge of the goods happened in a non-Member State,
ie India, and the delivery was also made in a non-Member State, ie Australia. Neither the first
nor second requirements in Article 2(b) have been satisfied, therefore, this is a multimodal
transport operation that falls outside the scope of the AFAMT 2005.

What are ‘goods under the AFAMT 2005?
A significant term in both Article 2(b)(i) and Article 2(b)(ii) is ‘goods’. By virtue of Article 1,
this term is used to define:
any property, as well as containers, pallets or similar articles of transport or
packaging not supplied by the multimodal transport operator, irrespective of
whether such property is to be or is carried on or under the deck n40 .

The meaning of ‘any property’

It is unfortunate that the rather wide drafting of ‘any property’ is used. Surely goods are merely
‘moveable property’ and the phrase ‘any property’ is sufficiently wide to encompass the concept
of ‘real property’ as well. This is perhaps either an oversight on the part of the drafters of the
AFAMT 2005 or not all the legal systems of the various ASEAN countries recognise such an
intricate distinction between ‘moveable property’ and ‘real property’. The distinction has its
roots in common law and not all ASEAN countries, for example Thailand and Vietnam, practice
a common law system. This distinction is an academic storm in the tea cup because in reality
the goods have to be moveable property, otherwise it would not be possible to load and discharge
the consignment from the MTO’s vehicle. It is interesting to note here that the use of the phrase
‘any property’ can also be found in Rule 2.10 of the UNCTAD/ICC Rules for Multimodal
Transport Documents n41 and the un-numbered ‘Definitions’ clause of the FIATA Multimodal
Transport Bill of Lading n42 .

n40 Ibid. Emphasis added by the author.

n4l The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://r0.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n42 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.ntm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.
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Interestingly, the definition of ‘goods’ in other unimodal regimes such as the Hague Rules is
more conservative. For example, Article 1 of the Hague Rules n43 defines ‘goods’ with no
reference to the term ‘property’ by simply stating that it includes ‘goods, wares, merchandises,
and articles of every kind whatsoever’. Although there is an absence of the term ‘property’ in this
drafting, the drafters of the Hague Rules were clearly thinking of ‘moveable property’ when the
definition was drafted. By contrast, the Warsaw Convention n44 omits to use either the term
‘property’ or ‘goods’ in its provisions. For example, Article 18 simply states that an air carrier is
‘liable for damage sustained in the event of the destruction or loss of, or of damage to ... any
cargo’, preferring instead to simply use the word ‘cargo’. Similarly, the Multimodal Transport
Agreement among the Andean group of countries n45 also refrains from providing any definition
of ‘goods’ in Article 1.

Is ‘packaging’ covered in the definition of ‘goods™?

Another point which can be observed from the definition of ‘goods’ in the AFAMT 2005 is that
packaging is also included in the definition. This is clearly inspired by Rule 2.10 of the UNCTAD/
ICC Rules for Multimodal Transport Documents n46 which defines ‘goods’ as including
‘containers, pallets or similar articles of transport or packaging not supplied by the MTQO’. An
almost identical approach is adopted by the United Nations Convention on International
Multimodal Transport of Goods 1980 n47 . Article 1(7) of the 1980 UN Convention includes
within the definition of ‘goods’, ‘any container, pallet or similar article of transport or packaging,
if supplied by the consignor’. Similarly, the un-numbered ‘Definitions’ clause in the FIATA
Multimodal Transport Bill of Lading n48 defines ‘goods’ as including ‘containers, pallets or
similar articles of transport or packaging not supplied by the Freight Forwarder’.

The slight difference between the regimes is that Article 1 of the AFAMT 2005, Rule 2.10 of
the UNCTAD/ICC Rules for Multimodal Transport Documents and the FIATA Multimodal

n43 The Hague Rules are applicable in Malaysia by virtue of the Carriage of Goods by Sea Act
1950 (Act 527).

n44 The Carriage by Air Act 1974 (Act 148) enacts the Warsaw Convention into local law.
n45 Commission of the Cartagena Agreement, Decision 331 — Multimodal Transportation,
The General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007.

n46 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://rO.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n47 Geneva, 24 May 1980. United Nations, United Nations Convention on International
Multimodal Transport 1980, Lex Mercatoria, [lIt]http://www.jus.uio.no/Im/
un.multimodal.transport.1980/doc>, 4 March 2007.
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Transport Bill of Lading are worded in the negative as to the source of the packaging. For
example, the packaging will only be a part of the definition of ‘goods’ if it is not supplied by
either the MTO or freight forwarder n49 . By contrast, Article 1(7) of the UN Convention on
International Multimodal Transport of Goods 1980 is worded in the positive, with the packaging
falling within the classification of ‘goods’ if it is supplied by the consignor.

Which definition of packaging is wider? The answer could be lucidly explained by considering
the following example involving X, Y and Z:

X intends to ship delicate high-tech components from Shah Alam to Kota

Kinabalu. X contracts with Y to perform the carriage of goods. Before Y picks

up the goods, X hires Z, a company specialising in the packaging, stuffing and

supply of containers. Z prepares the consignment, with the relevant packaging

and container prior to Y’s taking control of the consignment.

For the negatively drafted definitions, it is submitted that the position is clear, the packaging
provided by Z in respect of X's cargo would definitely not fall within the definition of ‘goods’ as
it was not provided by either a MTO or freight forwarder n50 . Hence, the ‘goods’ in this case
would be the high-tech components only as the packaging was provided by Z. However, that
clear and unambiguous application of the law is not possible when the definition is drafted
positively such as Article 1(7) of the 1980 UN Convention. There are two ways in which to
interpret the fact that Z was hired by X. If a literal approach is taken, then the packaging should
not form a part of the definition of goods as Z is definitely not the consignor. Alternatively, if a
more purposive approach is adopted, Z could be regarded as an agent of X, and therefore
although Z has provided the packaging, that work has been performed on behalf of X. From a
legal point of view, the packaging could be seen to have originated from the principal, ie X. It is
submitted that the purposive approach is to be preferred in the context of Article 1(7) of the
1980 UN Convention because in practice, when Y arrives to pick up X’s consignment of high-
tech goods, the container would be ready for loading and it would appear to Y as if X had

n48 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.htm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.

n49 Emphasis added by the author.

n50 Ibid.
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completed the packaging. Even if Y sees Z performing the packaging process, it is submitted
that this should not make any difference because in its position as a container provider and
stuffer, Z had ostensible authority to act on behalf of X.

Is ‘deck cargo’ covered?

A point to note is that the word ‘goods’ used in both Article 2(b)(i) and Article 2(b)(ii) of the
AFAMT 2005 is defined in Article 1 to cover ‘deck cargo’. This is the result of the plain and
ordinary meaning of the phrase ‘irrespective of whether such property is to be or is carried on or
under the deck’ in Article 1. Exactly the same phrase is used in the drafting of Rule 2.10 of the
UNCTAD/ICC Rules for Multimodal Transport Documents and the un-numbered ‘Definitions’
clause on ‘goods’ in the FIATA Multimodal Transport Bill of Lading.

By contrast, although Article 1(7) of the UN Convention on International Multimodal Transport
of Goods 1980 does provide a definition of ‘goods’ that includes packaging, it stops short of
expressly stating that ‘deck cargo’ falls within the ambit of the 1980 UN Convention. This is an
unfortunate oversight in the drafting of the Convention as the most common method of
conducting multimodal transport is through the use of containers. Although vessels have the
capacity to carry cargo below deck, a large portion of containers are still stacjed and carried on
deck. One way to get around this problem is to perhaps argue that the reference to deck cargo is
not even required as containers are customarily carried on deck and that such customary practices
supplement the 1980 UN Convention.

Are ‘live animals’ excluded?

The Article 1 definition of ‘goods’ in the AFAMT 2005 is silent on the status of live animals. In
fact, all the other multimodal regimes as well as the FIATA Multimodal Bill of Lading do not
even deal with the problem of live animals. Some unimodal regimes such as the Hague Rules,
Article 1(c), expressly exclude the carriage of live animals. There is, however, no such express
exclusion in any of the multimodal regimes. It is uncertain whether the absence of an express
exclusion means that the carriage of live animals are permitted, or whether the absence of an
express phrase permitting the carriage of live animals means that no permission was ever granted
for the carriage of live animals.

Are live animals therefore excluded from the definition of ‘goods’ under Article 1 of the AFAMT
2005? Case law on carriage by sea offers no help as the unimodal regimes exclude carriage of live
animals n51 . Similarly, case law on carriage by air provides no better guidance n52 . Case law
on the Warsaw Convention would not be very persuasive as that convention does not even use
the words ‘goods’, with the drafters preferring instead to use the term ‘cargo’ in its drafting. In
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the context of taxation, horses have been held to fall with the definition of ‘second hand goods’,
but regrettably, this does not provide an analogous authority for a multimodal regime n53 .

There are two ways in which to interpret this lacuna in the multimodal regimes. The first
method is to interpret the absence of an express exclusion of live animals as meaning that there
is nothing in the regimes which prohibit the carriage of live animals from falling within the
ambit of the multimodal regime. Further, the use of the phrase ‘any property’ in the definition
of ‘goods’ in Article 1 of the AFAMT 2005, Rule 2.10 of the UNCTAD/ICC Rules for Multimodal
Transport Documents n54 , and the un-numbered ‘Definitions’ clause of the FIATA Multimodal
Transport Bill of Lading n55 lends credence to this view. This is where the phrase ‘any property’
is useful although it was earlier criticised as lacking in drafting precision. The phrase ‘any property’
could be interpreted sufficiently widely to also encompass literally all types of goods, including
live animals.

There is a second alternative interpretation. Since the regime is silent on whether live animals
are covered, that is taken to mean that there is an absence of any permission to carry a shipment
of live animals. Hence, the carriage of live animals would not fall within the ambit of such
multimodal regimes as there is no authorisation for such a shipment. The effect of this is that
live animals are by implication excluded from the definition of ‘goods’. Hence, if customers do
insist that MTOs or freight forwarders conduct the carriage of live animals, such transportation

n51 For example, Article 1(c) of the Hague Rules.

n52 In Air India v Wiggins [1980] 1 All ER 192 (HL) involved a shipment of parakeets on
board a flight, but the case revolved around whether there was an offence committed under the
Diseases of Animals Act 1950 in that the air carrier had carried the birds by air in a way which
was likely to cause them injury or unnecessary suffering, contrary to art 5(2)(a) of the Transit of
Animals (General) Order 1973, made under s 23(b) of the Act as applied by s 11(1)(c) of the
Agriculture (Miscellaneous Provisions) Act 1954.

n53 Forvaltnings AB Stenholmen v Riksskatteverket (Case C-320/02) [2004] All ER (EC) 870
(Court of Justice of the European Communities, Fifth Chamber).

n54 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://r0.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n55 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.ntm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.

115



Acompilation of papers at the 1t National Maritime Conference

would not be governed by the multimodal regimes and the contracting parties would have to
make their own contractual arrangements. Professor John F. Wilson has expressed a similar view
in the context of carriage of goods by sea. The learned academic has said that where live animals
are excluded, ‘the parties are free to negotiate their own terms of carriage ... [because of] the
peculiar risk attached to the carriage of ... cargo, arising ... from the nature and inherent
propensities of the animals involved n56 ‘. It is submitted that this should be the case regardless
of whether the shipment of live animals are expressly excluded as in the unimodal regime for
carriage by sea, or where the exclusion is by implication such as in Article 1 of the AFAMT
2005.

The status of ‘goods’ in the Andean Multimodal Transport Agreement

As far as the Multimodal Transport Agreement among the Andean group of countries n57 is
concerned, that regime does not provide a definition of goods. Once can merely speculate as to
whether packaging is included in definition, whether deck cargo is covered and whether live
animals fall within the ambit of the regime. If one were to take the same view as Professor John
F. Wilson expressed in the paragraph above n58 , that would mean that both deck cargo and
live animals are excluded and the contracting parties would have to come to their own terms and
conditions for multimodal transport of such types of cargo.

Why is it important to know when the MTO has ‘taken the goods in his charge' and then subsequently
made ‘delivery?

The concept of ‘transit of goods’ is important in the transportation of goods. Usually, the carrier
is only liable for any damage to goods while the consignment is undergoing transit and therefore
in the care of the carrier. This concept is basically evidence that the carrier has control of the
goods while it is undergoing the process of transportation and just as in bailment, should take
reasonable care of the goods as well as being liable for any damage to such goods while in its
care. In the context of the AFAMT 2005, this concept is reflected in Article 7 which provides
that ‘[t]he responsibility of the multimodal transport operator for the goods ... covers the period
from the time the multimodal transport operator has taken the goods in his charge to the time
of their delivery’.

n56 Wilson, Carriage of Goods by Sea, 5th Ed., 2004, Pearson Longman at p 178.

n57 Commission of the Cartagena Agreement, Decision 331 — Multimodal Transportation,
The Webpage of the General Secretariat of the Andean Community, [It]http://
www.comunidadandina.org/ingles/normativa/D331e.htm>, 4 March 2007.

n58 Wilson, Carriage of Goods by Sea (5th Ed, 2004) Pearson Longman at p 178.
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What is ‘taking in charge?

According to Article 1 of the AFAMT 2005, the phrases ‘taking in charge’, ‘taken in charge’ and
‘taken the goods in his charge’, all mean the same thing. These phrases are defined to mean that
‘the goods have been handed over to and accepted for carriage by the multimodal transport
operator’. The drafting in Article 1 of the AFAMT 2005 is obviously inspired by Rule 2.8 of the
UNCTAD/ICC Rules for Multimodal Transport Documents n59 , and the un-numbered
‘Definitions’ clause of the FIATA Multimodal Transport Bill of Lading n60 , where an almost
identical phrase of the definition could be found, the only difference being a reference to the
MTO in the latter, but a ‘freight forwarder’ in the former.

By contrast, the Multimodal Transport Agreement among the Andean group of countries n61
does not use the phrase ‘taking in charge’. Instead, in its ‘Scope of Application’ provision in
Article 2, the drafters of the regime use the expression ‘take the merchandise into its possession’.
When cross-referenced with the definition in Article 1, ‘take into possession’ refers to ‘[t]he fact
of giving the merchandise to the multimodal transportation operator and the latter’s acceptance
of the goods for transportation’. A more radical option is adopted by the United Nations
Convention on International Multimodal Transport of Goods 1980 n62 . That Convention
does indeed use the phrase in its definition of ‘international multimodal transport’ in Article
1(1), as well as in its ‘Scope of application’ in Article 2, but more significantly, fails to provide for
a definition of that term.

n59 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://rO.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n60 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
Documents, [It]http://www.unece.org/etrades/unedocs/toolset.htm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.

n6l Commission of the Cartagena Agreement, Decision 331 — Multimodal Transportation,
The General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007.

n62 Geneva, 24 May 1980. United Nations, United Nations Convention on International
Multimodal Transport 1980, Lex Mercatoria, [It]http://www.jus.uio.no/Im/
un.multimodal.transport.1980/doc>, 4 March 2007.
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What is ‘delivery?
The definition in Article 1 of the AFAMT 2005 stipulates that the words ‘deliver’, ‘delivered’ or
‘delivery’ encapsulate the same subject-matter. There are three instances where delivery can take
place, and the provision is quoted verbatim as follows:
(@ The handing over of the goods to the consignee, or
(b) The placing of the goods at the disposal of the consignee in accordance with
the multimodal transport contract or with the law or usage of the particular
trade applicable at the place of delivery, or
() The handing over of goods to an authority or other third party to whom,
pursuant to the law or regulations applicable at the place of delivery, the goods
must be handed over.

The first mode of delivery is ‘actual delivery’, ie where the goods are physically handed over to
the consignee. This would be the best mode of delivery from the point of view of the consignee
as the consignee would end up having immediate actual physical possession of the goods and
thus correspondingly, control over the goods. The second and third modes of delivery are instances
where the MTO falls short of making actual delivery to the consignee. The second mode of
delivery is ‘constructive delivery’. The consignee has the right of disposal, ie control, over the
goods although not yet being physically in possession of the goods.

The definition of ‘delivery’ under Article 1 of the AFAMT 2005 is identical to the provisions on
delivery found in Article 14(2)(b)(i), (ii) and (iii) of the United Nations Convention on
International Multimodal Transport of Goods 1980 n63, as well as Rule 2.8 of the UNCTAD/
ICC Rules for Multimodal Transport Documents n64 and Article 1 of the Multimodal Transport
Agreement among the Andean group of countries. n65 Although drafted differently, the FIATA
Multimodal Transport Bill of Lading n66 recognises all three modes of delivery. However, it

n63 Geneva, 24 May 1980. United Nations, United Nations Convention on International
Multimodal Transport 1980, Lex Mercatoria, [lIt]http://www.jus.uio.no/Im/
un.multimodal.transport.1980/doc>, 4 March 2007.

n64 The Joint UNCTAD/ICC working group, UNCTAD/ICC Rules for Multimodal Transport
Documents, United Nations Conference on Trade and Development, [It]http://rO.unctad.org/
en/subsites/multimod/mt3duicl.htm>, 4 March 2007.

n65 Commission of the Cartagena Agreement, Decision 331 — Multimodal Transportation,
The General Secretariat of the Andean Community, [It]http://www.comunidadandina.org/ingles/
normativa/D331e.htm>, 4 March 2007.

n66 For the document, see Federation Internationale des Associations de Transitaires et Assimilies
(International Federation of Freight Forwarders Associations), FIATA Multimodal Transport Bill
of Lading, United Nations Economic Commission for Europe’s (UNECE) Electronic Trade
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goes further by providing for storage options, dealing with risks at delivery n67 and the
additional freight that might be incurred at the point of delivery n68 . It is submitted that
greater detail in the FIATA document’s drafting is preferable as it provides greater clarity as to
the rights and liabilities of the contracting parties should the delivery process not go as planned.
It is uncertain whether the silence on this point in the other multimodal regimes is due to an
oversight, or perhaps an attempt to provide greater flexibility by allowing the contracting parties
to make their own arrangement should the process of delivery of the goods go awry.

Conclusion

In conclusion, even if all ASEAN member states implement the AFAMT 2005, this will not
cure the problems of multimodal transport. A very specific set of circumstances would have to
exist for the 2005 Framework Agreement to operate. First, the carriage of the goods must be
performed by a MTO. Secondly, the transportation of goods must involve at least two different
modes of transport. Thirdly, the carriage of goods must be international in nature. Fourthly, the
carriage must be made pursuant to a multimodal transport contract in return for the payment of
freight. Fifthly, the MTO must be registered in an ASEAN member state. Sixth, the taking
charge of the goods must occur in one Member State, or there must be delivery in a Member
State. Only after all of these requirements are satisfied would it be possible to raise the question
of liability under the AFAMT 2005. Certainly, even attempting to invoke the provisions of the
2005 Framework Agreement is a more than arduous task. It is important to note here that each
requirement has its own idiosyncrasies and difficulties as the drafting of the AFAMT 2005 is far
from perfect. Perhaps it is the proverbial case of too many ASEAN cooks spoiling the multimodal
soup! The mix and match approach from so many different regimes has certainly resulted in a
unique hybrid, unlike anything else seen around the world. From a business of point of view,
that is not a good thing as stakeholders are unable to benefit due to the lack of certainty of
knowing their precise rights and liabilities. If the stake holders of the transportation industry
were hoping for a closing of the Pandora’s Box of legal difficulties in respect of unimodal regimes,
it appears that the adoption of the AFAMT 2005 may perhaps just add another layer of complexity
to the legal regulation of multimodal transport. Although it is indeed encouraging that there is
now finally a solution that could be implemented by Malaysia, the solution itself could potentially

Documents, [It]http://www.unece.org/etrades/unedocs/toolset.htm>, 4 March 2007. For the
standard terms and conditions attached to this document, see Cargo Wise, Standard Conditions
(1992) Governing the FIATA Multimodal Transport Bill of Lading, Edi Enterprise, [It]http://
www.edi.com.au/Documents/TnC-FIATABoL.pdf>, 4 March 2007.

n67 Ibid, Clause 12.2.

n68 Ibid, Clause 12.3.
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be another Pandora’s Box and raise a new set of problems.

Regardless of the strengths or weaknesses of the AFAMT, there are three compelling reasons for
the adoption of an ASEAN solution to the problems of multimodal transport. First, with every
ASEAN nation applying the same regime, there is the immediate benefit of uniformity of laws
relating to the transportation of goods. Cargo claimants and carriers will have a degree of certainty
as to the applicable rights and liabilities regardless of where a consignment was damaged while
it was being shipped within the South East Asian region. At the very least, a uniform regime will
ensure that a cargo claimant will have the same recourse against a carrier, and vice versa, a
carrier will have the right to raise the same defences whether the cargo is damaged or lost, for
example in the inner regions of Vietnam or somewhere along the coastline of the Philippines.
This certainty through uniformity will have a positive impact on other related areas such as
insurance and financing. For example, underwriters and financiers no longer need to factor in
the difficulty of dealing with claims in a jurisdiction with multiple forms of transport laws that
are largely alien to the modern business.

Secondly, the advantage of having uniform laws on transportation of goods is that it removes the
confusing and complex application of the rules relating to conflict of laws. For example, if a
Malaysian consignor were to sign a contract in Brunei with a carrier based in Singapore to
transport goods from Thailand to Vietnam, if the goods were damaged in Cambodia while in
transit to Vietnam, what would be the applicable law if the contracting parties forgot to include
a choice of law and jurisdiction clause when a suit is filed by the consignee in the High Court of
Kuala Lumpur? If the lex causae is applicable, then Cambodian Law would apply as that is that
law of the State where the claim arose. If the principle of lex fori is relevant, then Malaysian Law
would govern the claim as Kuala Lumpur is the forum used for deciding the case. However
according to the lex loci contractus, Brunei Law would be applicable as that is the place where the
contract is made. The complexity is further compounded by the lex loci solutionis. Under this
maxim, the applicable law is arguably Vietnam as that is where the contract of carriage is to be
performed with delivery of the goods to the consignee.

Third, Malaysia has no choice but to enact the AFAMT 2005 into local law at some point in the
future. Dato’ Sri Chan Kong Choy, the nation’s Minister of Transport, has signed the 2005
Agreement on behalf of Malaysia. As the AFAMT 2005 is merely an agreement, ie an international
law instrument that falls short of a proper treaty or convention, usually employed for matters of
a technical or administrative nature, the usual procedure is for it only to be signed and not
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subject to ratification. n69 Unusually though, the AFAMT 2005 is subject to ratification or
acceptance by virtue of Article 39. Upon the occurrence of either process, Article 40 then
stipulates that the instrument must be deposited with the Secretary General of ASEAN who
shall promptly inform each member country of such deposit. Even though Malaysia has not yet
ratified the AFAMT 2005, it is submitted that pending ratification, the nation should not
perform anything contrary to the spirit of the 2005 Agreement. This is due to the application
of the maxim pacta sunt servanda, n70 as the ASEAN signatories had signed up to the AFAMT
2005 in good faith, not doing anything to the contrary and putting measures in place to ensure
ratification is an expression of that good faith. This view is supported by Article 18 of the
Vienna Convention on the Law of Treaties.

n69 See Shearer, Starkes International Law, 11th Ed., 1994, Butterworths at p 402.
n70 See Article 26 of the Vienna Convention on the Law of Treaties 1969.
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