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Highlights from the Appellate Courts

In Noor Kayes Hashim Ullah @ Noor Kayes Hasmullah v 
Deputy Minister of Home A�airs Malaysia & 2 Ors (Criminal 
Appeal No.: 05(HC)-140-10/2024(D)), the Federal Court had to 
determine an appeal against a High Court decision dismissing an 
application for habeas corpus. 

The Appellant was a female of Rohingya descent. She was 
arrested in Kelantan sometime in mid-2023. She was not in 
possession of a registered United Nations High Commission for 
Refugees (“UNHCR”) card in Malaysia but held a UNHCR card 
issued in Bangladesh. The Bangladesh issued UNHCR card of 
which only a blurred copy was in the court records stated that 
her purported date of birth was 1 January 2007; making her 16 
years old at the time of her arrest, essentially, a minor.

 The Appellant was charged under section 6 (1) (c) of the 
Immigration Act 1959 (“Immigration Act”). She pled guilty on 
8 August 2023 and was sentenced to �ve months’ imprisonment 
at the Tanah Merah Immigration Detention Depot Kelantan. She 
was due to be released in January 2024.

On 19 November 2023, an Order of Removal under section 33 (1) 
of the Immigration Act and an Order of Detention pending 
removal under section 34 (1) of the Immigration Act were issued 
by the Deputy Assistant Director of Immigration against her. 
Therefore, she was not released in January 2024.

On 27 February 2024 the Appellant’s lawyer appealed to the 
Minister of Home A�airs for her release under section 33 (2) of 
the Immigration Act which provided for appeals against the 
Order of Removal. Her lawyer also submitted an appeal to the 
Director-General of Immigration under section 34 (1) of the 
Immigration Act which provides for temporary release pending 
her appeal of the Order of Removal. No response was received to 
either letter.

While in detention, the Appellant was interviewed by a 
representative from UNHCR Malaysia which subsequently 
registered her as a refugee in Malaysia. Upon enquiry to the 
UNHCR, the Tanah Merah Immigration Detention Depot was 
informed via a letter dated 21 May 2024 that the Appellant was a 
minor aged 17 years old and that she was registered with the 
UNHCR. Citing the principle of non-refoulement, the Child Act 
2001 and Article 22 of the Convention on the Rights of the Child 
to which Malaysia is a party, the UNCHR pleaded for her early 
release and even undertook to receive her and to ensure that 
basic care and protection arrangements would be made for her. 
A temporary 1-month UNHCR card issued 3 May 2024 was 
attached in the letter.

On 30 May 2024, the Appellant’s lawyer �led the habeas corpus 
application on the basis that she ought not remain under 
detention due to her refugee status. However, the High Court 
dismissed the application on the grounds that the Appellant 
lacked a valid travel document to enter Malaysia and found no 
procedural non compliance to justify the issue of a writ of habeas 
corpus. Hence this appeal.

The Federal Court in determining this appeal underscored the 
importance of habeas corpus applications as it touches on a 
fundamental human right, and a guaranteed constitutional right 
under Article 5 (1) of the Federal Constitution, the right to 
personal liberty. 

The Federal Court based on the case of Lei Meng v Inspektor 
Wayandiana Bin Abdullah [2022] 3 CLJ 177 iterated that habeas 
corpus applications emplaced a two-fold duty on the High 
Court;-

1.  The duty or legal obligation on the High Court Judge to 
inquire into that complaint to ascertain the legality of the 
detention; and

2.  The duty to produce the detainee before the Court and 
release the detainee unless the Court is satis�ed that the 
detention is lawful.

Therefore, the �rst duty incumbent upon the High Court in this 
case is to undertake an inquiry to satisfy itself that the detention 
itself is lawful. In this case the Federal Court saw two issues:-

1.  Is the detention of the Appellant in accordance with the 
Immigration Act?

2.  Whether there was a transgression of constitutionally 
permissible limits.

The Federal Court addressed the issues in turn. 

On issue 1; the Court recognised that while the decision to 
remove the Appellant was not the decision challenged before 
the court, it was permissible for the Court to look to the 
Removal Order as it formed the basis of the Appellant’s 
detention. The Court found that the Director-General’s power to 
issue the Order of Removal dated 19 November 2023 stems 
from section 32 of the Immigration Act which stipulates that 
anyone convicted under section 6 “shall be liable to be removed” 
by an order of the Director-General. Therefore the interpretation 
of the phrase shall be liable underpins the legality of the order. 
The Federal Court undertook a thorough analysis of case laws 
on the phrase and found that in this case, the phrase shall be 
liable to removed in section 32 of the Immigration Act confers a 
discretionary power upon the court that must be utilised with 
care. As being liable to be removed is not mandatory, it would 
be necessary of the Director-General to consider relevant factors 
in deciding whether to order the Appellant’s removal. A lack of 
su�cient consideration of relevant factors was ground to 
invalidate the decision of a public authority. 

The Court was primarily concerned with the possibility that the 
decision for removal was made mechanically without su�cient 
consideration as evidenced by the fact that Removal Order was 
issued the same day as the detention. The Court found that the 
Immigration Act does not detail exhaustively or expressly the 
relevant factors which the Director-General must take into 
account when removing and individual from Malaysia. Based on 
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case laws, in circumstances such as these where the liberty of 
the subject is a�ected, then any doubt or ambiguity in the 
statute should be interpreted against the Authority and in 
favour of the individual.

In this case, the Federal Court found that the relevant factors to 
be considered by the Director-General were as follows:-

(1)  The status of the Appellant as assessed by UNHCR; and

(2)  The possibility that the Appellant was a minor at the time 
when she was detained.

The Federal Court in this case found that the Director-General 
did not su�ciently consider the UNHCR’s designation of the 
Appellant as a person of concern who was at grave risk based 
on the averment of the Director-General that they were simply 
following the policy of the Malaysian Department of 
Immigration. The Director-General did not consider of the 
individual circumstance of the Appellant’s case or the UNHCR 
card issued in Bangladesh in the Appellant’s name or the 
UNHCR letter dated 21 May 2024.

The Federal Court in this case also found that despite the date of 
birth of the Appellant on both the Bangladesh and Malaysian 
UNHCR cards being 1 January 2007, there was strong reliance of 
a dental examination on the Appellant on 6 June 2023 which 
found the Appellant to be between 18 – 21 years of age. A 
strong reliance premised on a document that is not a conclusive 
�nding but merely an estimate. Further the Court found that 
there was no full and proper consideration of whether the 
applicant was a minor.

Based on the above, the Federal Court found that the 
Director-General had not considered all the relevant factors in 
issuing the order for the Appellant’s removal and hence the 
Order of Removal dated 19 November 2023 was improperly 
issued. Therefore on Issue 1, the detention was not in 
accordance to the Immigration Act.

On issue 2, the Federal Court looked into the length of time of 
the Appellant’s detention and cases from the Australia 
(persuasive authority) which enunciated the requirement of 
proportionality. The Federal Court found that the principle of 

proportionality was consistent with that of Article 5 (1) read with 
Article 8 (1) of the Federal Constitution. Therefore in this case, it 
is appropriate to consider the issue of proportionality in relation 
to the length of the Appellant’s detention. In this case, the 
Appellant had been held in detention for nearly 21.5 months; 
which detention seemed set to continue inde�nitely from the 
explanation of the Respondent’s that the Appellant’s refusal to 
admit her citizenship made it di�cult for them to deport her. 
The Federal Court reiterated that restrictions on fundamental 
rights had to be construed narrowly, and in this case, where 
section 34 of the Immigration Act authorises detention pending 
removal from Malaysia “for such period as may be necessary for the 
purpose of making arrangements for his removal”, the period of 
detention cannot be with no end in sight. 

Based on the above, on Issue 2, the Federal Court found that the 
detention had clearly transgressed on the permissible limits.

The Federal Court was therefore of the view that this was a case 
where habeas corpus should be issued and granted the appeal 
for an order of habeas corpus to be issued.

The Federal Court, went on to discuss the constitutionally and 
statutorily conferred wide discretion granted to Courts to grant 
remedies for infringements of constitutional rights to meet the 
need of justice in any particular case. In this case, to meet the 
need for justice, the Federal Court ordered the following further 
relief:-

(1)  Flowing from the habeas corpus order, the Appellant should 
not be rearrested and detained immediately upon release 
on the grounds that she is to be deported, until a full 
consideration of the speci�c circumstances of her case in 
undertaken by the relevant authorities; and

(2)  The Appellant should be placed in Yayasan Chow Kit or any 
equivalent shelter until full consideration of her case is 
complete.

Written by 
Aimi Syarizad bt Kuthubul Zaman
Member, Publications Committee 



2

In Noor Kayes Hashim Ullah @ Noor Kayes Hasmullah v 
Deputy Minister of Home A�airs Malaysia & 2 Ors (Criminal 
Appeal No.: 05(HC)-140-10/2024(D)), the Federal Court had to 
determine an appeal against a High Court decision dismissing an 
application for habeas corpus. 

The Appellant was a female of Rohingya descent. She was 
arrested in Kelantan sometime in mid-2023. She was not in 
possession of a registered United Nations High Commission for 
Refugees (“UNHCR”) card in Malaysia but held a UNHCR card 
issued in Bangladesh. The Bangladesh issued UNHCR card of 
which only a blurred copy was in the court records stated that 
her purported date of birth was 1 January 2007; making her 16 
years old at the time of her arrest, essentially, a minor.

 The Appellant was charged under section 6 (1) (c) of the 
Immigration Act 1959 (“Immigration Act”). She pled guilty on 
8 August 2023 and was sentenced to �ve months’ imprisonment 
at the Tanah Merah Immigration Detention Depot Kelantan. She 
was due to be released in January 2024.

On 19 November 2023, an Order of Removal under section 33 (1) 
of the Immigration Act and an Order of Detention pending 
removal under section 34 (1) of the Immigration Act were issued 
by the Deputy Assistant Director of Immigration against her. 
Therefore, she was not released in January 2024.

On 27 February 2024 the Appellant’s lawyer appealed to the 
Minister of Home A�airs for her release under section 33 (2) of 
the Immigration Act which provided for appeals against the 
Order of Removal. Her lawyer also submitted an appeal to the 
Director-General of Immigration under section 34 (1) of the 
Immigration Act which provides for temporary release pending 
her appeal of the Order of Removal. No response was received to 
either letter.

While in detention, the Appellant was interviewed by a 
representative from UNHCR Malaysia which subsequently 
registered her as a refugee in Malaysia. Upon enquiry to the 
UNHCR, the Tanah Merah Immigration Detention Depot was 
informed via a letter dated 21 May 2024 that the Appellant was a 
minor aged 17 years old and that she was registered with the 
UNHCR. Citing the principle of non-refoulement, the Child Act 
2001 and Article 22 of the Convention on the Rights of the Child 
to which Malaysia is a party, the UNCHR pleaded for her early 
release and even undertook to receive her and to ensure that 
basic care and protection arrangements would be made for her. 
A temporary 1-month UNHCR card issued 3 May 2024 was 
attached in the letter.

On 30 May 2024, the Appellant’s lawyer �led the habeas corpus 
application on the basis that she ought not remain under 
detention due to her refugee status. However, the High Court 
dismissed the application on the grounds that the Appellant 
lacked a valid travel document to enter Malaysia and found no 
procedural non compliance to justify the issue of a writ of habeas 
corpus. Hence this appeal.

The Federal Court in determining this appeal underscored the 
importance of habeas corpus applications as it touches on a 
fundamental human right, and a guaranteed constitutional right 
under Article 5 (1) of the Federal Constitution, the right to 
personal liberty. 

The Federal Court based on the case of Lei Meng v Inspektor 
Wayandiana Bin Abdullah [2022] 3 CLJ 177 iterated that habeas 
corpus applications emplaced a two-fold duty on the High 
Court;-

1.  The duty or legal obligation on the High Court Judge to 
inquire into that complaint to ascertain the legality of the 
detention; and

2.  The duty to produce the detainee before the Court and 
release the detainee unless the Court is satis�ed that the 
detention is lawful.

Therefore, the �rst duty incumbent upon the High Court in this 
case is to undertake an inquiry to satisfy itself that the detention 
itself is lawful. In this case the Federal Court saw two issues:-

1.  Is the detention of the Appellant in accordance with the 
Immigration Act?

2.  Whether there was a transgression of constitutionally 
permissible limits.

The Federal Court addressed the issues in turn. 

On issue 1; the Court recognised that while the decision to 
remove the Appellant was not the decision challenged before 
the court, it was permissible for the Court to look to the 
Removal Order as it formed the basis of the Appellant’s 
detention. The Court found that the Director-General’s power to 
issue the Order of Removal dated 19 November 2023 stems 
from section 32 of the Immigration Act which stipulates that 
anyone convicted under section 6 “shall be liable to be removed” 
by an order of the Director-General. Therefore the interpretation 
of the phrase shall be liable underpins the legality of the order. 
The Federal Court undertook a thorough analysis of case laws 
on the phrase and found that in this case, the phrase shall be 
liable to removed in section 32 of the Immigration Act confers a 
discretionary power upon the court that must be utilised with 
care. As being liable to be removed is not mandatory, it would 
be necessary of the Director-General to consider relevant factors 
in deciding whether to order the Appellant’s removal. A lack of 
su�cient consideration of relevant factors was ground to 
invalidate the decision of a public authority. 

The Court was primarily concerned with the possibility that the 
decision for removal was made mechanically without su�cient 
consideration as evidenced by the fact that Removal Order was 
issued the same day as the detention. The Court found that the 
Immigration Act does not detail exhaustively or expressly the 
relevant factors which the Director-General must take into 
account when removing and individual from Malaysia. Based on 

case laws, in circumstances such as these where the liberty of 
the subject is a�ected, then any doubt or ambiguity in the 
statute should be interpreted against the Authority and in 
favour of the individual.

In this case, the Federal Court found that the relevant factors to 
be considered by the Director-General were as follows:-

(1)  The status of the Appellant as assessed by UNHCR; and

(2)  The possibility that the Appellant was a minor at the time 
when she was detained.

The Federal Court in this case found that the Director-General 
did not su�ciently consider the UNHCR’s designation of the 
Appellant as a person of concern who was at grave risk based 
on the averment of the Director-General that they were simply 
following the policy of the Malaysian Department of 
Immigration. The Director-General did not consider of the 
individual circumstance of the Appellant’s case or the UNHCR 
card issued in Bangladesh in the Appellant’s name or the 
UNHCR letter dated 21 May 2024.

The Federal Court in this case also found that despite the date of 
birth of the Appellant on both the Bangladesh and Malaysian 
UNHCR cards being 1 January 2007, there was strong reliance of 
a dental examination on the Appellant on 6 June 2023 which 
found the Appellant to be between 18 – 21 years of age. A 
strong reliance premised on a document that is not a conclusive 
�nding but merely an estimate. Further the Court found that 
there was no full and proper consideration of whether the 
applicant was a minor.

Based on the above, the Federal Court found that the 
Director-General had not considered all the relevant factors in 
issuing the order for the Appellant’s removal and hence the 
Order of Removal dated 19 November 2023 was improperly 
issued. Therefore on Issue 1, the detention was not in 
accordance to the Immigration Act.

On issue 2, the Federal Court looked into the length of time of 
the Appellant’s detention and cases from the Australia 
(persuasive authority) which enunciated the requirement of 
proportionality. The Federal Court found that the principle of 

proportionality was consistent with that of Article 5 (1) read with 
Article 8 (1) of the Federal Constitution. Therefore in this case, it 
is appropriate to consider the issue of proportionality in relation 
to the length of the Appellant’s detention. In this case, the 
Appellant had been held in detention for nearly 21.5 months; 
which detention seemed set to continue inde�nitely from the 
explanation of the Respondent’s that the Appellant’s refusal to 
admit her citizenship made it di�cult for them to deport her. 
The Federal Court reiterated that restrictions on fundamental 
rights had to be construed narrowly, and in this case, where 
section 34 of the Immigration Act authorises detention pending 
removal from Malaysia “for such period as may be necessary for the 
purpose of making arrangements for his removal”, the period of 
detention cannot be with no end in sight. 

Based on the above, on Issue 2, the Federal Court found that the 
detention had clearly transgressed on the permissible limits.

The Federal Court was therefore of the view that this was a case 
where habeas corpus should be issued and granted the appeal 
for an order of habeas corpus to be issued.

The Federal Court, went on to discuss the constitutionally and 
statutorily conferred wide discretion granted to Courts to grant 
remedies for infringements of constitutional rights to meet the 
need of justice in any particular case. In this case, to meet the 
need for justice, the Federal Court ordered the following further 
relief:-

(1)  Flowing from the habeas corpus order, the Appellant should 
not be rearrested and detained immediately upon release 
on the grounds that she is to be deported, until a full 
consideration of the speci�c circumstances of her case in 
undertaken by the relevant authorities; and

(2)  The Appellant should be placed in Yayasan Chow Kit or any 
equivalent shelter until full consideration of her case is 
complete.

Written by 
Aimi Syarizad bt Kuthubul Zaman
Member, Publications Committee 



3

In Wong Poh Wah & Anor v Sea Tackle Sdn Bhd (Civil Appeal 
No.: B-02(NCvC)(W)-1841-09/2022), the Court of Appeal was met 
with an appeal against a post-trial decision of the High Court in 
which the Appellants, as directors of the Respondent, had been 
adjudged to be liable for breaches of their �duciary duties owed 
to the Respondent. 

Relevant Background

The Respondent was a company carrying out the business of 
supplying and distributing �shing equipment and other �shing 
accessories. The Appellants were directors with control over the 
Respondent’s administrative and �nancial matters. The 
Respondent’s allegations against the Appellants, which were 
proven in the High Court, revolved around Appellants’ (i) 
misappropriation of the Respondent’s funds and (ii) undisclosed 
business a�liations amounting to a con�ict of interest vis-à-vis 
the Respondent. 

In particular, the High Court held that the Respondent had 
satis�ed its evidential burden in proving the above allegations 
against the Appellants through evidence of, among other things: 

(i) Funds being transferred from the Respondent’s account to 
the Appellants accounts without the knowledge and 
consent of the Respondent’s Board of Directors;

(ii) The Appellants’ shareholdings in a Japanese restaurant, 
together with the 3rd Defendant at the High Court, where 
the Appellants had frequently incurred expenses at to 
entertain the Respondents’ clients which would thereafter 
be claimed from the Respondent; and

(iii) The Appellant’s connection with the 6th Defendant in the 
High Court, an entity that supplied the Respondent with 
�shing equipment that it would sell to its customers. In 
particular, evidence was adduced to prove that the 
Appellants’ business partner, i.e. the 3rd Defendant, was also 
a director of the 6th Defendant. 

Finding, inter alia, that the Appellants had failed to discharge 
their evidential burden of proof to rebut the Respondent’s 
admissible evidence in relation to the matters stated above, 
instead o�ering mainly bare denials, the High Court accordingly 
held that the Appellants were liable to the Respondent for 
breaches of �duciary duties and had thereby caused losses to 
the Respondent. Aggrieved, the Appellants appealed to the 
Court of Appeal. 

The Court of Appeal’s Decision

On Liability

The Court of Appeal’s enunciation of the applicable principles is 
summarised below:

(i)  The Court of Appeal, with reference to trite principles and 
authorities, found the Appellants to have a �duciary 
relationship with the Respondent by virtue of their 
directorship positions: please see paragraphs [45] – [47] of 
the judgment; and

(ii) Particularly with regards to allegations of con�ict of 
interest, the Court of Appeal stated the applicable 
principles at paragraphs [53] – [56] of its judgment, 
concluding at paragraph [55] as follows: 

“The conflict rule is a strict fiduciary principle of universal 
application. It prohibits any person in a position of 
�duciary responsibility from entering into 
transactions in which their personal interest 
con�icts, or may potentially con�ict, with their duty 
to the bene�ciary or principal. Crucially, the rule 
operates irrespective of the fairness or commercial 
reasonableness of the transaction. Once a con�ict is 
established, the �duciary is precluded from 
bene�ting from the arrangement, and no inquiry is 
permitted into whether the terms were objectively 
favourable or disadvantageous to the bene�ciary.” 
(emphasis added)

Accordingly, the Court of Appeal held that the Appellants were 
in breach of their �duciary duties to the Respondent. In this 
regard:

(i) The Court of Appeal agreed with the High Court that the 
evidential burden had shifted to the Defendants to rebut 
the prima facie evidence put forward by the Respondent 
showing a misappropriation of its funds on the part of the 
Appellant, and that the Respondent had failed in 
discharging this burden. In coming to its determination of 
the Appellants’ liability in this regard, the Court of Appeal 
also considered a previous criminal conviction of the 
Appellants with regards to another instance of 
misappropriation of the Respondent’s funds (which had 
not been addressed explicitly in the High Court’s 
judgment): please see paragraphs [48] – [49] of the 
judgment;

(ii) Similarly, the Court of Appeal held that, based on the state 
of evidence before the High Court, the learned High Court 
judge did not err in �nding that there existed a likelihood 
of the Appellants “being obliged to award the supply contract 
to [the 6th Defendant], owing to their close business 
association with [the 3rd Defendant] in the Japanese restaurant 
enterprise”. These, to the Court of Appeal, were legitimate 

Wong Poh Wah & Anor v Sea Tackle Sdn Bhd [2025] (CA)
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concerns regarding the Appellants’ transparency in making 
commercial decisions on behalf of the Respondent and the 
possibility of doing so without a full and frank disclosure of 
their personal interests in those decisions. As alluded to 
above, in such circumstances, the Court of Appeal held that 
it would not be open to the courts to make an inquiry into 
the fairness or reasonableness of the transaction: please see 
paragraphs [50] – [57] of the judgment;

(iii) The Court of Appeal also dismissed the Appellants’ 
contentions that the Respondent had failed to particularise 
its allegations of breaches of �duciary duties on the part of 
the Appellants: please see paragraph [44] of the judgment; 
and

(iv) Accordingly, the Court of Appeal held that the Appellants 
failed to demonstrate that the High Court’s �ndings were 
plainly wrong: please see paragraph [57] of the judgment. 

On Damages

The Appellants had also contended, among other things, that 
the Respondent had failed to prove the losses that it had 
claimed to have su�ered in its pleadings. 

However, recognising that in instances where a breach of 
�duciary duties is proven, a wide range of relief is available to 
the aggrieved party taking into account the seriousness of the 
breaches in question, the Court of Appeal held that the High 
Court had correctly assessed the proven facts in the dispute in 
quantifying the damages ultimately awarded to the 
Respondent, namely a sum total of RM 1,000,000.00: please see 
paragraphs [58] – [62] of the judgment. 

Accordingly, the Court of Appeal dismissed the Appellants’ 
appeal and a�rmed the judgment of the High Court below. 

Written by
Arif Umar Faruq b Faiz
Member, Publications Committee
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judgment): please see paragraphs [48] – [49] of the 
judgment;

(ii) Similarly, the Court of Appeal held that, based on the state 
of evidence before the High Court, the learned High Court 
judge did not err in �nding that there existed a likelihood 
of the Appellants “being obliged to award the supply contract 
to [the 6th Defendant], owing to their close business 
association with [the 3rd Defendant] in the Japanese restaurant 
enterprise”. These, to the Court of Appeal, were legitimate 

concerns regarding the Appellants’ transparency in making 
commercial decisions on behalf of the Respondent and the 
possibility of doing so without a full and frank disclosure of 
their personal interests in those decisions. As alluded to 
above, in such circumstances, the Court of Appeal held that 
it would not be open to the courts to make an inquiry into 
the fairness or reasonableness of the transaction: please see 
paragraphs [50] – [57] of the judgment;

(iii) The Court of Appeal also dismissed the Appellants’ 
contentions that the Respondent had failed to particularise 
its allegations of breaches of �duciary duties on the part of 
the Appellants: please see paragraph [44] of the judgment; 
and

(iv) Accordingly, the Court of Appeal held that the Appellants 
failed to demonstrate that the High Court’s �ndings were 
plainly wrong: please see paragraph [57] of the judgment. 

On Damages

The Appellants had also contended, among other things, that 
the Respondent had failed to prove the losses that it had 
claimed to have su�ered in its pleadings. 

However, recognising that in instances where a breach of 
�duciary duties is proven, a wide range of relief is available to 
the aggrieved party taking into account the seriousness of the 
breaches in question, the Court of Appeal held that the High 
Court had correctly assessed the proven facts in the dispute in 
quantifying the damages ultimately awarded to the 
Respondent, namely a sum total of RM 1,000,000.00: please see 
paragraphs [58] – [62] of the judgment. 

Accordingly, the Court of Appeal dismissed the Appellants’ 
appeal and a�rmed the judgment of the High Court below. 

Written by
Arif Umar Faruq b Faiz
Member, Publications Committee
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In Heidy Quah Gaik Li v Kerajaan Malaysia (Civil Appeal No.: 
B-01(A)-514-10/2023), the Court of Appeal allowed the 
Appellant’s constitutional challenge, and held that the 
impugned words of “offensive” and “annoy” in Section 233 of the 
Communications and Multimedia Act (“CMA”) are 
unconstitutional for being inconsistent with Article 10(1)(a) and 
10(2)(a) of the FC read with Article 8.

Brief Facts

On 05.06.2020, the Appellant published a post on her Facebook 
page concerning the spread of the Covid-19 virus within an 
immigration detention centre. In that post, the Appellant 
attributed the outbreak to the lack of adequate safety and health 
measures, as well as to the overcrowded and unsanitary 
conditions said to prevail at the centre.

Consequently, on 27.07.2021, the Appellant was charged in the 
Sessions Court under Section 233 of the CMA, for knowingly 
making and initiating a transmission of o�ensive comments with 
intent to annoy others. The Sessions Court subsequently upheld 
the Appellant’s preliminary objection on the ground that the 
charge was defective and granted her a discharge not 
amounting to an acquittal (“DNAA”).

In the High Court

On 30.08.2021, the Appellant had �led an application by way of 
an originating summons (“OS”) at the Shah Alam High Court, 
seeking for an order that the provisions of Section 233 of the 
CMA, namely the words “offensive” or “annoy” or both (the 
“Impugned Words”), which makes it an o�ence to knowingly 
make any comment which is o�ensive in character with the 
intent to annoy another person by means of application services, 
is null and void for being inconsistent with Article 10 of the 
Federal Constitution (“FC”), read with Article 8.

On 12.09.2023, the High Court dismissed the OS and held that 
the Appellant’s argument was fundamentally misguided.

In the Court of Appeal

(i) Locus standi

At the outset, learned Senior Federal Counsel objected to the 
Appellant’s locus standi on the basis that the Appellant’s criminal 
�le was to be classi�ed as “No Further Action” (“NFA”).

The Court of Appeal rejected this objection and held that a 
DNAA still leaves the charge in abeyance, while the NFA 
classi�cation is an internal matter between the deputy public 
prosecutor and the police. It follows, therefore, that the 
Appellant may still be charged again for the same or a similar 
o�ence based on substantially the same facts. In these 

circumstances, the Appellant was found to have the locus standi 
to pursue a challenge on a matter a�ecting her constitutional 
rights.

(ii) Whether the Impugned Words in Section 233 of the CMA are a 
permissible restriction under Article 10(2)(a) of the FC where a 
law may be necessary on account of public order

The Court of Appeal found that the Impugned Words in Section 
233 of the CMA are not necessary on the ground of public order, 
for the following reasons:

(a) The Court of Appeal, in acknowledging that the 
criminalisation of an act of initiating or communicating a 
message that is “offensive” with intent to “annoy” another 
necessarily restricts one’s freedom of speech guaranteed under 
Article 10 of the FC, held that such freedom is not absolute and 
may be subject to constitutionally valid restrictions. The 
question thus turns on whether the Impugned Words under 
Section 233 of the CMA, and the o�ence created therein, can be 
justi�ed under the public order exception;

(b) On this issue, the Court observed that whatever meaning 
may be ascribed to the Impugned Words, it is di�cult to 
envisage how such speech could threaten public order, and 
how Article 10(2)(a) would permit restrictions on such trivial 
grounds. To hold otherwise would subordinate truth to 
subjective feelings of annoyance; and

(c) Given that an o�ensive communication made with intent to 
annoy cannot be a�ecting public order, the criminalising of such 
an act would be an overreach by the State. The Court thus 
concluded that Section 233 of the CMA falls outside the 
permissible restrictions provided under Article 10(2)(a), and is 
therefore unconstitutional.

(iii) Whether the Impugned Words in Section 233 of the CMA are a 
restriction which is in pursuance of a legitimate aim as 
required under Article 10(2)(a) of the FC read with Article 8 of 
the FC

Applying the principle in Sivarasa Rasiah v Badan Peguam 
Malaysia & Anor [2010] 2 MLJ 333, the Court found that 
criminalising o�ensive speech with the intent to annoy cannot 
be said to have a rational connection to the legitimate aim of 
regulating the civility of the discourse.

The Court reasoned that, in the absence of an objective 
standard as to what amounts to o�ensive, or an intent to annoy, 
the provision enables arbitrary policing and censorship of 
speech, resulting in a chilling e�ect over free speech guaranteed 
under Article 10(1) of the FC. Furthermore, it would also 
derogate from the guarantee that the CMA is not to be 
construed as permitting Internet censorship, as provided under 
Section 3.

Heidy Quah Gaik Li v Kerajaan Malaysia (CA)
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(iv) Whether the Impugned Words in Section 233 of the CMA are a 
restriction that is proportionate to a legitimate aim under 
Article 10(2)(a) of the FC read with Article 8 of the FC

The Court of Appeal held that even assuming Section 233 CMA 
pursues a legitimate aim, the restriction it imposes is wholly 
disproportionate to that aim. In that regard:

(a) It was found that the provision criminalises a broad range of 
ordinary speech without any available defence or exception, 
rendering any individual vulnerable to prosecution merely 
because another claims to be o�ended or annoyed; and

(b) The Court concluded that silencing truthful speech on the 
ground that some may �nd it o�ensive would be to “use a 
sledgehammer to kill a fly” — a response disproportionate to 
what the provision seeks to achieve.

(v) Whether the Impugned Words in Section 233 CMA amount to 
a prohibition and not a restriction under Article 10(2)(a) of the 
FC read with Article 8 of the FC

The Court clari�ed that its role as the guardian of 
constitutionally guaranteed fundamental rights is to examine 
whether a restriction has, in reality, rendered that right illusory in 
that it is in e�ect a prohibition. In that regard, the Court noted 
that Section 233 of the CMA criminalises “offensive” 
communications even where the statement is true, o�ering no 
defence or exception. This e�ectively renders the freedom of 
expression under Article 10(1)(a) illusory.

(vi) Whether the Impugned Words in Section 233 of the CMA are 
consistent with Malaysia’s obligations under international law

The Court observed that Malaysia has incorporated the human 
rights protected under the United Nations’ Universal Declaration 
of Human Rights 1948 (“UDHR”) into our corpus of law to the 
extent consistent with the FC. Our Courts would thus, where 
relevant, refer to the UDHR. The Court further noted that 
Malaysia has also rea�rmed its commitment to international 
human rights principles through instruments such as the ASEAN 
Declaration of Human Rights 2012 (“ADHR”).

In these circumstances, the Court concluded that retaining the 
Impugned Words in Section 233 of the CMA would be 
inconsistent with Malaysia’s commitment, as part of the 
international community, to the principle and protection of 
freedom of expression.

Conclusion

In view of the foregoing, the Court of Appeal allowed the 
appeal, and set aside the order of the High Court.

Written by
Abby Si Xinyi
Member, Publications Committee



6

In Heidy Quah Gaik Li v Kerajaan Malaysia (Civil Appeal No.: 
B-01(A)-514-10/2023), the Court of Appeal allowed the 
Appellant’s constitutional challenge, and held that the 
impugned words of “offensive” and “annoy” in Section 233 of the 
Communications and Multimedia Act (“CMA”) are 
unconstitutional for being inconsistent with Article 10(1)(a) and 
10(2)(a) of the FC read with Article 8.

Brief Facts

On 05.06.2020, the Appellant published a post on her Facebook 
page concerning the spread of the Covid-19 virus within an 
immigration detention centre. In that post, the Appellant 
attributed the outbreak to the lack of adequate safety and health 
measures, as well as to the overcrowded and unsanitary 
conditions said to prevail at the centre.

Consequently, on 27.07.2021, the Appellant was charged in the 
Sessions Court under Section 233 of the CMA, for knowingly 
making and initiating a transmission of o�ensive comments with 
intent to annoy others. The Sessions Court subsequently upheld 
the Appellant’s preliminary objection on the ground that the 
charge was defective and granted her a discharge not 
amounting to an acquittal (“DNAA”).

In the High Court

On 30.08.2021, the Appellant had �led an application by way of 
an originating summons (“OS”) at the Shah Alam High Court, 
seeking for an order that the provisions of Section 233 of the 
CMA, namely the words “offensive” or “annoy” or both (the 
“Impugned Words”), which makes it an o�ence to knowingly 
make any comment which is o�ensive in character with the 
intent to annoy another person by means of application services, 
is null and void for being inconsistent with Article 10 of the 
Federal Constitution (“FC”), read with Article 8.

On 12.09.2023, the High Court dismissed the OS and held that 
the Appellant’s argument was fundamentally misguided.

In the Court of Appeal

(i) Locus standi

At the outset, learned Senior Federal Counsel objected to the 
Appellant’s locus standi on the basis that the Appellant’s criminal 
�le was to be classi�ed as “No Further Action” (“NFA”).

The Court of Appeal rejected this objection and held that a 
DNAA still leaves the charge in abeyance, while the NFA 
classi�cation is an internal matter between the deputy public 
prosecutor and the police. It follows, therefore, that the 
Appellant may still be charged again for the same or a similar 
o�ence based on substantially the same facts. In these 

circumstances, the Appellant was found to have the locus standi 
to pursue a challenge on a matter a�ecting her constitutional 
rights.

(ii) Whether the Impugned Words in Section 233 of the CMA are a 
permissible restriction under Article 10(2)(a) of the FC where a 
law may be necessary on account of public order

The Court of Appeal found that the Impugned Words in Section 
233 of the CMA are not necessary on the ground of public order, 
for the following reasons:

(a) The Court of Appeal, in acknowledging that the 
criminalisation of an act of initiating or communicating a 
message that is “offensive” with intent to “annoy” another 
necessarily restricts one’s freedom of speech guaranteed under 
Article 10 of the FC, held that such freedom is not absolute and 
may be subject to constitutionally valid restrictions. The 
question thus turns on whether the Impugned Words under 
Section 233 of the CMA, and the o�ence created therein, can be 
justi�ed under the public order exception;

(b) On this issue, the Court observed that whatever meaning 
may be ascribed to the Impugned Words, it is di�cult to 
envisage how such speech could threaten public order, and 
how Article 10(2)(a) would permit restrictions on such trivial 
grounds. To hold otherwise would subordinate truth to 
subjective feelings of annoyance; and

(c) Given that an o�ensive communication made with intent to 
annoy cannot be a�ecting public order, the criminalising of such 
an act would be an overreach by the State. The Court thus 
concluded that Section 233 of the CMA falls outside the 
permissible restrictions provided under Article 10(2)(a), and is 
therefore unconstitutional.

(iii) Whether the Impugned Words in Section 233 of the CMA are a 
restriction which is in pursuance of a legitimate aim as 
required under Article 10(2)(a) of the FC read with Article 8 of 
the FC

Applying the principle in Sivarasa Rasiah v Badan Peguam 
Malaysia & Anor [2010] 2 MLJ 333, the Court found that 
criminalising o�ensive speech with the intent to annoy cannot 
be said to have a rational connection to the legitimate aim of 
regulating the civility of the discourse.

The Court reasoned that, in the absence of an objective 
standard as to what amounts to o�ensive, or an intent to annoy, 
the provision enables arbitrary policing and censorship of 
speech, resulting in a chilling e�ect over free speech guaranteed 
under Article 10(1) of the FC. Furthermore, it would also 
derogate from the guarantee that the CMA is not to be 
construed as permitting Internet censorship, as provided under 
Section 3.

(iv) Whether the Impugned Words in Section 233 of the CMA are a 
restriction that is proportionate to a legitimate aim under 
Article 10(2)(a) of the FC read with Article 8 of the FC

The Court of Appeal held that even assuming Section 233 CMA 
pursues a legitimate aim, the restriction it imposes is wholly 
disproportionate to that aim. In that regard:

(a) It was found that the provision criminalises a broad range of 
ordinary speech without any available defence or exception, 
rendering any individual vulnerable to prosecution merely 
because another claims to be o�ended or annoyed; and

(b) The Court concluded that silencing truthful speech on the 
ground that some may �nd it o�ensive would be to “use a 
sledgehammer to kill a fly” — a response disproportionate to 
what the provision seeks to achieve.

(v) Whether the Impugned Words in Section 233 CMA amount to 
a prohibition and not a restriction under Article 10(2)(a) of the 
FC read with Article 8 of the FC

The Court clari�ed that its role as the guardian of 
constitutionally guaranteed fundamental rights is to examine 
whether a restriction has, in reality, rendered that right illusory in 
that it is in e�ect a prohibition. In that regard, the Court noted 
that Section 233 of the CMA criminalises “offensive” 
communications even where the statement is true, o�ering no 
defence or exception. This e�ectively renders the freedom of 
expression under Article 10(1)(a) illusory.

(vi) Whether the Impugned Words in Section 233 of the CMA are 
consistent with Malaysia’s obligations under international law

The Court observed that Malaysia has incorporated the human 
rights protected under the United Nations’ Universal Declaration 
of Human Rights 1948 (“UDHR”) into our corpus of law to the 
extent consistent with the FC. Our Courts would thus, where 
relevant, refer to the UDHR. The Court further noted that 
Malaysia has also rea�rmed its commitment to international 
human rights principles through instruments such as the ASEAN 
Declaration of Human Rights 2012 (“ADHR”).

In these circumstances, the Court concluded that retaining the 
Impugned Words in Section 233 of the CMA would be 
inconsistent with Malaysia’s commitment, as part of the 
international community, to the principle and protection of 
freedom of expression.
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Written by
Abby Si Xinyi
Member, Publications Committee
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Summary: The party who wrongfully enters a caveat on 
land would be liable under section 329(1) of the National 
Land Code 1965 for the reasonably foreseeable �nancial 
losses caused by the wrongful caveat.

In Silveron Builders Sdn Bhd v YHL Builders Sdn Bhd (Civil 
Appeal No.: J-02(IM)(NCvC)-194-02/2024), the Respondent entered 
into a joint venture agreement (“JVA”) with a one Vistana Tropika 
Sdn Bhd (“the Developer”) for the development of a project on 
a piece of land located in Johor Bahru. The appellant, having 
previously entered a caveat on the land, entered a 2nd caveat on 
the land. The respondent’s solicitors gave notice to the appellant 
to remove the caveat and advised that any damages sustained 
due to the wrongful caveat could be substantial. The appellant 
refused to remove the caveat and this prompted the respondent 
to �le an action in the Johor Bahru High Court. The High Court 
ordered the removal of the said caveat and ordered that the 
losses su�ered as a result of the caveat to be assessed and paid 
to the respondent under s 329(1) of the National Land Code 
1965 (“NLC”). The appellant subsequently lodged a 3rd and 4th 
caveat on the said land. The appellant’s 3rd caveat was 
subsequently withdrawn, whereas the 4th caveat was ordered to 
be removed by a separate High Court Order dated 05.10.2020. 

Meanwhile, in order to proceed with the development of the 
said land, pursuant to the JVA, the Developer obtained a loan 
from Malayan Banking Berhad (“Maybank”) for working capital 
on 05.07.2029. The Developer also obtained a loan from RHB 
Bank Bhd (“RHB”) on 15.01.2020 for the purpose of the building 
construction works of the project. Both loans were conditional 
upon the registration of a third-party charge on the said land in 
favour of Maybank and RHB respectively. Pursuant to the JVA, the 
respondent was contractually obliged to provide the said land as 
security for the loans. The Developer had paid the stamp duty on 
behalf of the respondent for the registration of the charge 
instrument in favour of Maybank. Due to the existence of the 
appellant’s caveat, the third-party charge in favour of Maybank 
and RHB could not be registered. As a result, both the banks 
cancelled their loans. In order to continue with the development 
of the land, the Developer had to take short-term loans at a 
much higher interest rate. The respondent had to indemnify the 
developer for the Additional Financing Costs which was a result 
of the caveats entered by the appellant on the land.

In the High Court action for the removal of the 2nd caveat, the 
court ordered the appellant to pay the respondent the amount it 
paid to the Developer for the Additional Financing Costs. 
Aggrieved by the decision of the High Court, the appellant �led 
this appeal to the Court of Appeal.

Issues:

1. Whether there was a contractual obligation for the 
respondent to indemnify the Developer under clause 3.1 
the JVA.

2. Whether the appellant was liable to pay the respondent 
compensation under s 329(1) of the NLC 1965 as a result of 
the appellant’s wrongful caveat.

Held: The Court of Appeal dismissed the appeal with costs. The 
decision of the High Court was upheld.

1. 

(a) Clause 3.1 in the JVA was plainly clear that it was aimed to 
foster cooperation between the respondent and the 
Developer in matters of administration and execution of 
the development of the Project, rather than create �nancial 
liability. The phrase “general assistance” in the clause cannot 
be interpreted to include indemnity for losses arising from 
the independent legal wrong of a third party, such as the 
lodgment of wrongful caveat. 

(b) Furthermore, clause 3.1 in the JVA does not support an 
implied indemnity obligation since the clause 
contemplates procedural and administrative cooperation 
and not substantive �nancial liability. The wordings in the 
clause do not meet the business e�cacy test and o�cious 
bystander test required to imply a term in a contract. 
Hence, the respondent does not have a contractual 
obligation under the clause to indemnify the Developer for 
the Additional Financing Costs.

2. 

(a) By failing to appeal against the High Court’s decision that 
the 2nd caveat lodged on the Land was wrongfully entered 
by the appellant and it was ordered to be removed, this 
meant that the respondent had failed to satisfy the 1st limb 
of s 329(1) of the NLC.

(b) As for the 2nd limb of s 329(1) of the NLC, it was reasonably 
foreseeable that a �nancier would not proceed with its 
�nancing/loan arrangements because a charge in its 
favour, as security for the loan, could not be registered on 
any land that has a caveat on its title. Here, the appellant's 
2nd caveat on the Land frustrated the �nancing 
arrangements. Maybank cancelled its loan to the 
Developer, and RHB postponed the drawdown of its 
bridging loan until the caveat was removed, as a charge in 
their favour could not be registered while the caveat 
remained on the Land title. The terms of the loan required 
that third-party charge in favour of the banks be registered 
as security for the loans. It was also foreseeable that stamp 
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duty for the Form 16A charge instrument had to be paid to 
LHDN to register Maybank's charge on the Land for the 
loan. The Developer paid this duty on behalf of the 
respondent, who is the owner of the Land and the charger. 
Further, it was foreseeable that the Developer would have 
to look for alternative source of �nancing to replace the 
Maybank and RHB loans in order to continue the 
development and construction works. The consequential 
�nancial losses to the Developer for any delay in the 
completion of the Project is an entirely foreseeable 
outcome of the wrongful caveat lodged on the Land. It was 
also foreseeable that any short-term �nancing will attract a 
higher interest rates. The Developer had to pay a higher 
interest rate of 12% per annum for the short-term loans it 
had to take to replace the Maybank and RHB loans. 

(b) The Respondent's indemni�cation of the Additional 
Financing Costs, i.e. the di�erence between the interest 
rates charged under the Maybank and RHB loans and the 
short term �nancing the Developer had to incur and the 
stamp duty paid for the cancelled Maybank loan, was 
reasonably foreseeable and a necessary measure to 
mitigate the losses su�ered as a result of the wrongful 2nd 
caveat on the Land.

(c) Due to the wrongful caveat entered by the Appellant, the 
third party charges in favour of Maybank and RHB could 
not be registered on the Land, resulting in the respondent's 
failure to ful�l its obligations under clause 4.1 of the JVA, 
where it is contractually required to provide the Land as 
security for the loans and to execute all charges required by 
the Developer to be created in favour of the �nanciers 
providing the loans. Accordingly, the respondent had to 
indemnify the Developer to mitigate the losses caused by 
its breach of clause 4.1 of the JVA and to preserve the 
commercial viability of the Project.

(d) But for the appellant's wrongful caveat, there would not 
have been any cancellation of the Maybank and RHB loans. 
There would not have been any need for the respondent to 
indemnify the Developer for the Additional Financing Costs 
incurred in order to mitigate its losses. The respondent was 
forced to indemnify the Developer due to the wrongful 
caveat lodged by the appellant on the land. The 
respondent's indemni�cation of the Developer was a 
commercially necessary response to mitigate the 
foreseeable �nancial losses caused by the appellant's 
wrongful caveat on the Land, which had exposed the 
respondent to a breach of the JVA and the Project to higher 
�nancing costs and potential delay in completion.

Written by
Velary Velayathan
Member, Publications Committee 
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(a) Clause 3.1 in the JVA was plainly clear that it was aimed to 
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the development of the Project, rather than create �nancial 
liability. The phrase “general assistance” in the clause cannot 
be interpreted to include indemnity for losses arising from 
the independent legal wrong of a third party, such as the 
lodgment of wrongful caveat. 

(b) Furthermore, clause 3.1 in the JVA does not support an 
implied indemnity obligation since the clause 
contemplates procedural and administrative cooperation 
and not substantive �nancial liability. The wordings in the 
clause do not meet the business e�cacy test and o�cious 
bystander test required to imply a term in a contract. 
Hence, the respondent does not have a contractual 
obligation under the clause to indemnify the Developer for 
the Additional Financing Costs.

2. 
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duty for the Form 16A charge instrument had to be paid to 
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loan. The Developer paid this duty on behalf of the 
respondent, who is the owner of the Land and the charger. 
Further, it was foreseeable that the Developer would have 
to look for alternative source of �nancing to replace the 
Maybank and RHB loans in order to continue the 
development and construction works. The consequential 
�nancial losses to the Developer for any delay in the 
completion of the Project is an entirely foreseeable 
outcome of the wrongful caveat lodged on the Land. It was 
also foreseeable that any short-term �nancing will attract a 
higher interest rates. The Developer had to pay a higher 
interest rate of 12% per annum for the short-term loans it 
had to take to replace the Maybank and RHB loans. 

(b) The Respondent's indemni�cation of the Additional 
Financing Costs, i.e. the di�erence between the interest 
rates charged under the Maybank and RHB loans and the 
short term �nancing the Developer had to incur and the 
stamp duty paid for the cancelled Maybank loan, was 
reasonably foreseeable and a necessary measure to 
mitigate the losses su�ered as a result of the wrongful 2nd 
caveat on the Land.

(c) Due to the wrongful caveat entered by the Appellant, the 
third party charges in favour of Maybank and RHB could 
not be registered on the Land, resulting in the respondent's 
failure to ful�l its obligations under clause 4.1 of the JVA, 
where it is contractually required to provide the Land as 
security for the loans and to execute all charges required by 
the Developer to be created in favour of the �nanciers 
providing the loans. Accordingly, the respondent had to 
indemnify the Developer to mitigate the losses caused by 
its breach of clause 4.1 of the JVA and to preserve the 
commercial viability of the Project.

(d) But for the appellant's wrongful caveat, there would not 
have been any cancellation of the Maybank and RHB loans. 
There would not have been any need for the respondent to 
indemnify the Developer for the Additional Financing Costs 
incurred in order to mitigate its losses. The respondent was 
forced to indemnify the Developer due to the wrongful 
caveat lodged by the appellant on the land. The 
respondent's indemni�cation of the Developer was a 
commercially necessary response to mitigate the 
foreseeable �nancial losses caused by the appellant's 
wrongful caveat on the Land, which had exposed the 
respondent to a breach of the JVA and the Project to higher 
�nancing costs and potential delay in completion.
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