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Highlights from the Appellate Courts

FACTS

In The Attorney General of Malaysia v Dato’ Sri Mohd Najib 
Tun Haji Abdul Razak (Civil Appeal No.: 01(i)-12-05/2025(W) 
& 01(i)-13-05/2025(W)), the Respondent (“Najib”) applied for a 
full pardon from the Yang di-Pertuan Agong (YDPA) under Article 
42 of the Federal Constitution.

On 2.2.2024, the Pardons Board announced that the YDPA had 
granted a partial pardon, reducing his prison sentence from 12 
to 6 years and his �ne from RM210 million to RM50 million (“the 
Pardons Order”).

Subsequently, the Respondent claimed to have received 
information that the YDPA had also issued a supplementary 
order (“the Addendum Order”) directing that the remainder of 
his reduced sentence be served under house arrest.

Najib’s solicitors made numerous attempts to con�rm the 
existence, and obtain a copy, of this Addendum Order. These 
e�orts were unsuccessful.

In April 2024, Najib �led an application for leave to commence 
judicial review proceedings, seeking, among others, a 
mandamus order to compel the relevant authorities to (i) 
con�rm the existence of the Addendum Order; (ii) provide him 
with a copy of it; and (iii) consequently, allow him to serve his 
sentence under house arrest.

The Attorney General opposed this judicial review application, 
arguing that the test for leave had not been met and that the 
prerequisites for mandamus had not been ful�lled.
The High Court judge dismissed the application for leave to 
commence judicial review on 3.7.2024, for the following reasons, 
in essence:-

(i) The application was supported by a�davit evidence 
containing hearsay. The source of the information (i.e. 
Tengku Zafrul) did not a�rm an a�davit on behalf of Najib, 
and the reliability of the hearsay evidence could not be 
veri�ed. In fact, Tengku Zafrul sought to �le an a�davit to 
correct the inaccuracies in Zahid Hamidi’s a�davit, but this 
was objected to by Najib. The Judge held there was no 
arguable case deserving a full hearing; and

(ii) The Respondent failed to demonstrate that there is a 
positive statutory duty on the Respondents to con�rm the 
existence of or provide the Addendum Order, which is 
prerequisite to an order for mandamus.

Najib appealed against the dismissal of leave to judicial review to 
the Court of Appeal. Two days before the hearing, Najib �led a 
motion to introduce new evidence which among others 
included the Addendum Order (“Encl. 26”). Najib then �led 

another motion to amend Encl. 26 and sought leave to adduce 
additional new evidence (“Encl. 50”).

The Court of Appeal by a majority allowed the appeal by 
allowing Encl. 26 but dismissed Encl. 50. The principal reason for 
the decision pertained to the Appellant not having �led a 
rebuttal a�davit challenging the existence and authenticity of 
the Addendum Order. The dissenting judge however ruled that 
Encl. 26 failed to meet the requirement of reasonable diligence 
in Rule 7(3A) of the Rules of Court of Appeal 1994 (“RCA”), which 
is also one of the elements in Ladd v Marshall. 

The Appellant therefore sought leave from the Federal Court to 
appeal against the Court of Appeal’s decision.

DECISION OF THE FEDERAL COURT

The Federal Court took note of the Attorney General’s 
concession during oral submissions that the Addendum Order 
existed (“Concession”). Due to this Concession, the Federal 
Court ruled that a majority of leave questions posed by the 
Appellant had now become academic.

The remaining questions of law to be determined were 
Questions 1, 2, 3, and 7, which relate to the admission of new 
evidence at the appellate level.

(A) Whether leave is required to introduce new evidence 
at the appeal stage

Rule 7(2) of the RCA stipulates that in interlocutory applications, 
leave of Court is not required before new evidence is adduced. 
Parties therefore disputed whether an application for leave to 
judicial review is interlocutory in nature or otherwise.

On this issue, the Court held that an application for leave for 
judicial review is not an interlocutory proceeding. Although it is 
a preliminary step, a refusal of leave for judicial review would 
�nally dispose of an applicant's rights. Hence, despite its 
interlocutory form, it is an application that �nally decides the 
rights of a party.

Therefore, the Federal Court held that in appeals against the 
dismissal of leave for judicial review, the Court’s leave is required 
before a party may adduce new evidence.

The Federal Court further emphasized that Rule 7(2) of the RCA 
states that fresh evidence “may be given without leave”. The term 
“may” suggests that the court may, in a �t and proper case, 
decide against allowing evidence from being adduced.

The Federal Court then held that the since the Addendum Order 
existed before the decision of the High Court, leave of Court is 
required before it may be adduced. 

The Attorney General of Malaysia v Dato’ Sri Mohd Najib Tun Haji Abdul Razak (FC)
Judicial review – Leave stage of judicial review – Role of Attorney General at the leave stage of judicial review – Burden of proof of 
disputed fresh or additional evidence – Whether burden of proof lies with Attorney General under Order 53 Rule 3(3) of the Rules of 
Court 2012 / Civil procedure – Admission of further evidence – Ladd v. Marshall test – Scope of Rule 7(3A) of the Rules of the Court of 
Appeal 1994

(B) The Di�erences between the Elements in Ladd v 
Marshall & Rule 7(3A) of the RCA

(i)  Availability / Reasonable Diligence

In Ladd v Marshall, fresh evidence may be admitted if the 
applicant can prove that the evidence cannot be obtained with 
reasonable diligence. Under Rule 7(3A)(a) of the RCA, the court 
must be satis�ed that the new evidence was not available to the 
party seeking to use it, or that reasonable diligence would not 
have made it available. 

This shows that Rule 7(3A)(a) of the RCA provide for 2 situations 
where fresh evidence may be adduced. This is a lower threshold 
than Ladd v Marshall which speci�es only one condition before 
new evidence may be adduced.

(ii)  Important In�uence v Determining In�uence

Rule 7(3A) of the RCA requires that the evidence sought to be 
adduced must have “determining in�uence”, whereas Ladd v 
Marshall uses the phrase “important in�uence”.

The Federal Court observed that in reality, the di�erent phrasing 
is of no consequence at the appellate level – both are 
comparable. This is because at the appellate level, the only 
evidence sought to be adduced will necessarily be 
determinative of the outcome on the case at the lower court. 

(iii)  Credibility

Ladd v Marshall requires the evidence sought to be adduced to 
be apparently credible although not necessarily 
incontrovertible. Rule 7(3A) of the RCA does not expressly state 
such a requirement, but instead states that such evidence, “if 
true”, must have determinative in�uence.

The Federal Court observed that the absence of any mention of 
credibility within Rule 7(3A) of the RCA does not a�ect the 
application of this condition in Ladd v Marshall. This is because 
the phrase “if true” in Rule 7(3A)(b) require the Court to 
hypothetically assess the likely in�uence of the fresh evidence 
on the earlier decision, assuming it is truthful. In Ladd v Marshall, 
the Court is required to consider what in�uence the evidence 
would have had if it had been presented at trial.

In both instances, the Court does not make a �nal �nding of 
truth but rather assumes the truth/credibility of the evidence to 
assess its potential e�ect on the earlier decision. 

Therefore, Rule 7(3A) of the RCA does not impose a di�erent 
standard to that of Ladd v Marshall.

Upon analysing the position in the United Kingdom, Singapore, 
and Australia, the Federal Court then concluded that these 
jurisdictions apply the Ladd v Marshall principles in accordance 
with their respective legislative regimes but do not regard the 
conditions as in�exible and to be applied uncritically. 

Hence, Malaysia should also follow suit – while the Ladd v 
Marshall principles remain applicable, they are mere guidelines 
to be adapted in accordance with Rule 7 of the RCA.

(iv)  Application to the Facts

Upon reviewing the chronology of Najib’s e�orts to obtain the 
Addendum Order, the Federal Court ruled that the �rst 
condition of Rule 7(3A)(a) of the RCA was satis�ed, i.e. that the 
Addendum Order was not available to Najib despite his 
solicitors’ attempts to obtain the same.

The second condition was also satis�ed – the Addendum Order 
could not have been made available with reasonable diligence 
due to its sensitive nature and strict protocol of matters 
involving the Palace.

The Federal Court also ruled that the Addendum Order has a 
determinative in�uence, which satis�es the requirement in Rule 
7(3A)(b) of the RCA.

(C) Non-Justiciability

The Attorney General argued that any issue pertaining to the 
YDPA’s power to grant pardon is non-justiciable. 

Towards this argument, the Federal Court clari�ed that at this 
leave stage, it was not ruling on the validity of the Addendum 
Order or varying the pardon. It was merely determining that the 
existence of the Addendum Order and its status raised an 
arguable point that deserved a full investigation at a substantive 
hearing.

CONCLUSION

The Federal Court dismissed both of the Attorney General’s 
appeals. It allowed Najib’s application to admit the Addendum 
Order as fresh evidence, and granted leave for the judicial review 
application to proceed. 

Written by
Iqbal Harith Liang
Member, Publications Committee 
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The appeal in Golden Wheel Credit Sdn Bhd v Dato’ Siah 
Teong Din (Civil Appeal No.: W-02(NCC)(W)-757-05/2023) 
concerned a dispute over two moneylending agreements 
between the parties. The Appellant/Plainti�, a licensed 
moneylender under the Moneylender Act 1951 (“MLA”), lent 
RM3.5 million to the Respondent/Defendant, a shareholder and 
director of Instant Bonus Sdn Bhd, a property developer. The 
loans were intended for payment to Econpile, the main 
contractor for the Robson Hill Residency project. 

The parties executed two agreements in the statutory form for 
“Moneylending Agreement (Unsecured Loan)” provided in Schedule 
J of the Money Lenders (Control and Licensing) Regulation 2003 
(“Regulation 2003”) (“the Moneylending Agreements”). A 
sum of RM76,500.00 was deducted from the RM3.5 million as 
transaction costs. Out of the total loan sum disbursed, only 
RM40,000.00 was repaid. As a result, the Appellant �led a claim in 
the High Court for the outstanding sum of RM3,383,500.00 
(“Unpaid Principal”). 

In the High Court 

The Appellant did not seek to enforce the Moneylending 
Agreements and repayment of the Unpaid Principal under MLA 
1951, acknowledging that the Moneylending Agreements are 
void and unenforceable due to non-compliance: Schedule J for 
unsecured loans was used instead of Schedule K for secured 
loans, and the interest was charged at 18% per annum, the 
maximum rate for unsecured loans, instead of 12% per annum 
for secured loans under MLA.

The Appellant instead claimed for restitution for the Unpaid 
Principal under sections 66 and 71 of the Contracts Act 1950 
(“CA”) and the equitable principles of moneys had and received 
and unjust enrichment.

The High Court held that the Moneylending Agreements and 
the transaction were illegal due to non-compliance with MLA. 
The High Court dismissed the Appellant’s action and held that 
the Appellant could not recover the Unpaid Principle under 
sections 66 and 71 of CA because the Moneylending 
Agreements were illegal and therefore void ab initio. 

In the Court of Appeal

Dissatis�ed with the High Court’s decision, the Appellant 
appealed to the Court of Appeal. Two issues were raised for the 
Court’s determination: 

(i) Whether the Moneylending Agreements, which are void 
and unenforceable under the MLA 1951, were also illegal; 
and

(ii) Whether the appellant is entitled to recover restitution of 
the Unpaid Principal.

Issue 1: Are the Moneylending Agreements illegal? 

1. The Court of Appeal disagreed with the High Court’s 
�nding that the Moneylending Agreements and the 
transaction were illegal because they were void due to 
non-compliance with MLA. While all illegal agreements are 
void, not all void agreements are illegal.

2. Sections 10P, 16, and 17A of MLA expressly state that 
non-compliance with the said sections results in the 
moneylending agreement being void, without e�ect, and 
unenforceable, and renders the licensee liable to an 
o�ence. However, these provisions do not state that such 
non-compliance renders the moneylending agreements or 
transactions illegal.

3. The Court of Appeal held that Moneylending Agreements 
were not illegal either under the MLA or section 24 of CA 
because: 

a. The Appellant was a moneylender licensed under 
MLA, not an unlicensed moneylender;

b. Although the Moneylending Agreements used the 
unsecured loan form instead of the secured loan form, 
they were still in a form prescribed under Regulation 
2003; and

c. Charging the wrong interest rate rendered the 
Moneylending Agreements void, of no e�ect and 
unenforceable under MLA, and the Appellant guilty of 
an o�ence under the Act, but it does not make the 
agreements illegal.

Issue 2: Is the Appellant entitled to recover restitution of 
the Unpaid Principal? 

4. Where the moneylending agreement is void ab initio due 
to use of the wrong prescribed form, section 66 CA allows a 
plainti� to seek restitution for the monies it loaned to a 
defendant. Section 66 reads: 

 “66. Obligation of person who has received advantage 
under void agreement, or contract that becomes void

 When an agreement is discovered to be void, or when a 
contract becomes void, any person who has received any 
advantage under the agreement or contract is bound to 
restore it, or to make compensation for it, to the person from 
whom he received it.”

5. In considering whether a remedy under section 66 CA 
should be granted, the Court would consider the following 
factors, which involves a two-stage assessment: 

(i) First, evaluating the centrality of the illegality in the 
context of the statute breached; and

(ii) Secondly, assessing the proportionality of denying a 
section 66 remedy in light of the illegality – including 
(a) culpability, (b) was the contract performed, and (c) 
is the denial of section 66 relief a proportionate 
response to the illegality? 

Golden Wheel Credit Sdn Bhd v Dato’ Siah Teong Din (CA)
Contract law – Illegality – Moneylending transaction – Moneylender Act 1951 – Relief of restitution under Sections 66 and 71 of the 
Contracts Act 1950

6. In respect of the �rst issue of centrality of the of the 
illegality in the context of the statute breached, the Court 
of Appeal found that the Moneylending Agreements were 
not illegal either under MLA or section 24 CA. They were 
entered by a licensed moneylender, it did not impose 
extortionate interest rates on the borrower, and neither 
their consideration nor object was immoral or against 
public policy. 

7. In respect of the second issue of proportionality, the Court 
of Appeal found that the granting of the section 66 remedy 
would not undermine the intent of MLA. The 
Moneylending Agreements were transparently structured 
as agreements to lend money by a licensed moneylender, 
without any attempt to disguise their true nature. In 
addition, the agreements have been performed, the loans 
have been disbursed. 

8. The Court of Appeal held that, in view of these 
considerations, the application of proportionality to the 
matrix of facts supports granting the Appellant a section 66 
remedy. Refusing a section 66 remedy would not 
constitute a proportionate response, particularly given that 
the Moneylending Agreements, though void, are not 
illegal. 

The Court of Appeal allowed the appeal and set aside the 
decision of the High Court. 

Written by
Vanessa Yeong Yen Zan
Member, Publications Committee
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unsecured loan form instead of the secured loan form, 
they were still in a form prescribed under Regulation 
2003; and

c. Charging the wrong interest rate rendered the 
Moneylending Agreements void, of no e�ect and 
unenforceable under MLA, and the Appellant guilty of 
an o�ence under the Act, but it does not make the 
agreements illegal.

Issue 2: Is the Appellant entitled to recover restitution of 
the Unpaid Principal? 

4. Where the moneylending agreement is void ab initio due 
to use of the wrong prescribed form, section 66 CA allows a 
plainti� to seek restitution for the monies it loaned to a 
defendant. Section 66 reads: 

 “66. Obligation of person who has received advantage 
under void agreement, or contract that becomes void

 When an agreement is discovered to be void, or when a 
contract becomes void, any person who has received any 
advantage under the agreement or contract is bound to 
restore it, or to make compensation for it, to the person from 
whom he received it.”

5. In considering whether a remedy under section 66 CA 
should be granted, the Court would consider the following 
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(i) First, evaluating the centrality of the illegality in the 
context of the statute breached; and

(ii) Secondly, assessing the proportionality of denying a 
section 66 remedy in light of the illegality – including 
(a) culpability, (b) was the contract performed, and (c) 
is the denial of section 66 relief a proportionate 
response to the illegality? 

6. In respect of the �rst issue of centrality of the of the 
illegality in the context of the statute breached, the Court 
of Appeal found that the Moneylending Agreements were 
not illegal either under MLA or section 24 CA. They were 
entered by a licensed moneylender, it did not impose 
extortionate interest rates on the borrower, and neither 
their consideration nor object was immoral or against 
public policy. 

7. In respect of the second issue of proportionality, the Court 
of Appeal found that the granting of the section 66 remedy 
would not undermine the intent of MLA. The 
Moneylending Agreements were transparently structured 
as agreements to lend money by a licensed moneylender, 
without any attempt to disguise their true nature. In 
addition, the agreements have been performed, the loans 
have been disbursed. 

8. The Court of Appeal held that, in view of these 
considerations, the application of proportionality to the 
matrix of facts supports granting the Appellant a section 66 
remedy. Refusing a section 66 remedy would not 
constitute a proportionate response, particularly given that 
the Moneylending Agreements, though void, are not 
illegal. 

The Court of Appeal allowed the appeal and set aside the 
decision of the High Court. 

Written by
Vanessa Yeong Yen Zan
Member, Publications Committee
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In Savelite Engineering Sdn Bhd v. Askey Media 
Technology Sdn Bhd & Another Appeal (Civil Appeal No.: 
P-02(NCvC)(W)-68-01/2021), the Court of Appeal decided on 
several issues in a contractual claim including whether time was 
of the essence of the contract, the doctrine of equitable 
estoppel, and the scope of sections 56, 74(1) and 75 of the 
Contracts Act 1950 (“CA”).

Background Facts

The Plainti� entered into a contract (“Contract”) with the 
Defendant to construct an o�ce and factory (collectively the 
“Factory”). Amongst others, the Contract provided that:

(1) The Factory shall be completed within 24 weeks, with the 
completion date being 4.9.2016;

(2) “Liquidated and Ascertained Damages” (“LAD”) for delay in 
the completion of the Factory was �xed at RM3,300.00 per 
day;

(3) The time for completion would be strictly enforced. No 
extension of time (“EOT”) would be allowed, unless the 
“Superintending O�cer (“SO”) allows it; and

(4) If the Defendant fails to complete the work on time and the 
SO certi�es that the works ought reasonably to have been 
completed, the Defendant would be liable for LAD.

Separately, the Plainti� entered into a tenancy agreement to rent 
the factory and was required to deliver vacant possession to the 
tenant on 13.3.2017.

The Factory was not completed on time. The SO con�rmed that 
the Defendant had delayed for 376 days, but allowed an EOT of 
143 days, leaving the Defendant liable for LAD of RM768,900.00.

Further, due to the delay, the Plainti� could not deliver vacant 
possession of the Factory to its tenant. 

High Court

The Plainti� brought an action against the Defendant claiming, 
amongst others, LAD, loss of pro�t, and indemnity for sums 
payable to the tenant.

The High Court partly allowed the Plainti�’s claim for LAD (after 
taking into account the SO’s EOT), but dismissed the Plainti�’s 
claim for loss of pro�t and indemnity.

Court of Appeal

Both the Plainti� and Defendant appealed against the High 
Court’s decision. The Defendant challenged its liability for LAD, 
whilst the Plainti� appealed against the dismissal of its additional 
claims for loss of pro�t and indemnity.

The Court of Appeal dismissed both appeals, and held as follows 
on the following issues:

(1) Was time of the essence to the Contract? 

 The Court of Appeal held that time was of the essence, for 
the following reasons:

(a) The Contract was a commercial agreement and 
should be interpreted by the court in a manner which 
makes business common sense;

(b) Numerous provisions of the Contract clearly support 
the interpretation that time for the Defendant’s 
performance of the Contract was not at large;

(c) There were, in fact, express contractual provisions 
regarding granting the Defendant an extension of 
time to complete the construction of the Factory;

(d) Whether time is of the essence of an agreement is a 
question of interpretation of the agreement so as to 
ascertain the true intention of the parties. There is no 
rule of law that the absence of a contractual provision 
providing for the grant of extensions of time, in itself, 
means that time is not of the essence of the 
agreement; and

(e) Even if there is no express contractual provision on the 
grant of extensions of time, the Court may imply such 
a provision if two concurrent tests for the implication 
of an implied extension of time contractual provision 
are ful�lled, namely:

(i) O�cious Bystander Test: If an “o�cious 
bystander” is asked regarding such an implied 
right, what would be the answer of the o�cious 
bystander?

(ii) Business E�cacy Test: Is it necessary to give 
business e�cacy to the agreement for the court 
to imply the Defendant’s implied right in the 
agreement?

(2) Does the equitable estoppel principle apply?

 The Defendant was estopped from denying that time was 
of the essence, for the following reasons:

(a) Pursuant to section 8(2) of the Evidence Act 1950, a 
party’s conduct is relevant. Amongst others, the 
Defendant did not dispute the Certi�cate of 
Non-Completion and had made for EOT applications 
to the SO; and

(b) Thus, it was neither just nor equitable to invoke the 
equitable estoppel doctrine against the Plainti�, as the 
main reason for the Defendant’s delay was the 
Defendant itself.

Savelite Engineering Sdn Bhd v Askey Media Technology Sdn Bhd & Another Appeal (CA)
Contract law – Whether time of the essence in contract – Doctrine of equitable estoppel – Scope of Sections 56, 74(1) and 75 of the 
Contracts Act 1950

(3) What were the causes for the Defendant’s delay?

 Contemporaneous documentary evidence showed that 
the Defendant’s delay was due mainly to the Defendant’s 
slow process in building the Factory.

(4) Could the Plainti� claim LAD, in light of sections 56, 74(1) 
and 75 CA?

 The Court clari�ed the interplay between sections 56, 74(1) 
and 75 CA, as follows:

(a) Section 56(2) CA did not apply in this case, as time was 
expressly of the essence to the Contract;

(b) Section 56(1) CA was initially engaged when the 
Defendant failed to complete on time, making the 
Contract voidable. However, the Plainti� a�rmed the 
Contract by allowing completion, so rescission was no 
longer available;

(c) Sections 56(3) and 74(1) CA were inapplicable, as the 
Contract expressly provided for LAD. By the principle 
generalia specialibus non derogant, section 75 CA, the 
speci�c provision governing LAD, applied in 
preference to the general provisions; and

(d) Under section 75 CA, once a breach of contract and 
an LAD clause are proven, the Plainti� is entitled to 
reasonable compensation up to the LAD sum, unless 
the Defendant proves the unreasonableness of the 
express LAD provisions or that the amount of LAD did 
not constitute “reasonable compensation”, considering 
the concepts of “legitimate interest” and 
“proportionality”.

 The Court held that the Plainti� could claim LAD, as:

(a) The Plainti� proved the Defendant’s breach of 
contract and the presence of an LAD clause;

(b) The Defendant failed to show that the LAD sum was 
unreasonable;

(c) The LAD awarded was reasonable compensation. The 
Plainti� had a legitimate interest to claim LAD as the 
Plainti� had an obligation to rent the Factory, and the 
LAD was not grossly disproportionate to the Contract 
price; and

(d) However, in view of section 75 CA, the Plainti� was 
entitled only to LAD, not the additional loss of pro�t or 
indemnity claimed.

(5) Interest

 The Court of Appeal varied the High Court’s order, ordering 
that interest at 5% per annum would run from 26.1.2017 
(after the 143-day EOT) rather than from 4.9.2016 (the 
original date for completion).

In view of the above, the Court of Appeal dismissed both the 
Plainti�’s and Defendants’ appeals, and varied the High Court’s 
order for interest.

Written by 
Priscilla Faith Lim
Member, Publications Committee
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Background Facts

In Ahmad Rubil Ahmad & Ors v Minda Muhibah Sdn Bhd 
(Civil Appeal No.: W-02-(NCvC)(W)-1172-07/2023), the 
Appellants were the registered proprietors and residents of a row 
of houses at Jalan Mutiara 2. The 1st Respondent was the 
developer and occupier of an adjacent land. The 1st Respondent 
had appointed the 2nd Respondent as the main contractor to 
construct 29 units of a 3-storey link house project. 

The Appellants brought a claim against the Respondents in 
negligence, breach of statutory duty and nuisance. They pleaded 
that the Respondents’ back�lling works and the construction of a 
reinforced concrete wall (“RC Wall”) had covered the waterway 
behind the Appellants’ house and blocked the natural �ow of 
waterway. Further thereto, the Appellants contended that 
�ooding incidents had occurred and/or cracks and soil 
settlement had gradually occurred in their houses. 

High Court’s Decision 

The High Court dismissed the Appellants’ claim. The learned 
High Court Judge (“HCJ”) found, among others, that there was 
no compelling evidence to show that the Respondents’ RC Wall 
had obstructed the waterway and caused the �ooding. 

Court of Appeal’s Decision

The Court of Appeal held that there was no appealable error. In 
reaching this decision, the Court of Appeal considered, among 
others, the following: 

1. Where there were 2 con�icting versions, the Trial Judge is 
required to assess, weigh and for good reasons, either 
accept or reject the whole or any part of the evidence. 
Proper judicial appreciation of evidence would mean that 
the Trial Judge had considered every piece of material 
evidence adduced and tested it against contemporaneous 
documentary evidence supporting the oral testimony of 
the witnesses and gave reasons for accepting or rejecting it; 

2. The Court of Appeal cited Terengganu Forest Products Sdn 
Bhd v Cosco Container Lines Co Ltd & Anor and other 
applications [2011] 1 MLJ 25 where the Federal Court 
opined that: 

“On matters of finding of facts and legitimate exercise of 
discretion by the courts of original jurisdiction is also often 
not interfered with by the appellate courts. An appellate 
court would normally not want to substitute its own 
subjective assessment of these matters to findings and 
conclusions arrived at by courts from where the decisions are 
appealed from. The other reason, of course, is the appellate 
court is going to be flooded by appeals is it would be too 
easily persuaded to substitute its own decision in those 
instances. After all each judge has his own subjective view on 
many issues. This is so in spite of the fact that we judges have 
gone through the same training and perhaps gone through 
the sane experience but we still decide differently.”

3. While the Respondents owed a duty of care to the 
Appellants as lawful neighbours in respect of the 
development and construction works undertaken, there 
was no compelling evidence that they had breached that 
duty of care. The learned HCJ’s �nding, that the Appellants’ 
evidence did not satisfactorily establish the Respondents’ 
liability, was not unreasonable; and

4. As for the claim in nuisance, the Appellants were bound by 
their pleaded case. Accordingly, the Appellants could only 
rely on the alleged substantial earthworks, back�ll 
earthworks and construction of the RC Wall as the cause of 
the settlement that had allegedly damaged their houses. 
There was insu�cient evidence that could prove the 
settlement was due to the Respondents’ conduct. 

Conclusion

The Court of Appeal dismissed the Appeal. 

Written by 
Ryan Ng Chin Wern
Member, Publication Committee 
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