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To Members of the Malaysian Bar
Conveyancing Practice Case Spotlight (September 2026)

The Bar Council Conveyancing Practice Committee (“CPC”) is pleased to issue the first edition of the
Conveyancing Practice Case Spotlight, which features decisions of the court which may be of interest
to conveyancing practitioners. The objective is to keep Members updated on emerging judicial
developments in the area of conveyancing law and practice.

The comments provided in the cases are intended for general information and guidance only. They do
not constitute legal advice nor the definitive position of CPC and should not be relied upon as such.

Please be guided accordingly.
The cases covered in this edition are as follows:

(1) Ekovest Capital Sdn Bhd (dahulu dikenali sebagai “Prompt Capital Sdn Bhd”) v Tan Tiong Hwa
& Lim Swee Pei read together with Ekovest Capital Sdn Bhd (dahulu dikenali sebagai “Prompt
Capital Sdn Bhd”) v Chong Sew May & Chong Chee Sien [2026] CLJU 2670 (Court of Appeal)

Keywords: Section 6(1) of the Limitation Act 1953 — Whether the settlement letters were legally
binding and prevented the respondents from claiming additional liquidated ascertained damages
(“LAD”) — Unjust enrichment — Delivery of vacant possession supported by the partial Certificate of
Completion and Compliance (“CCC”) — The computation of LAD ought to take the rebate into account

Weritten by: Bella Ong Qi Juan

(2) Tetuan Tee Bee Kim & Partners v T & L Park Sdn Bhd and other appeals [2026] MLJU 1115
(Court of Appeal)

Keywords: Fraud — Impersonation of deceased registered proprietor — Registrar of titles — Breach of
statutory duty — Section 378 of the National Land Code — Torrens system — Protection of officers —
Section 22 of the National Land Code — Professional negligence of solicitors — Standard of care —
Requirement of expert evidence — Section 45(1) of the Evidence Act 1950 — Stakeholder’s duties —
Breach of trust — Duty of care — Causation — Indemnity

Weritten by: Yeoh Shuen Chun, Alden
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(3) Perbadanan Pengurusan Megan Avenue 1 v Rajinder Singh a/l Kul Dip Singh Originating
Summons No. WA-24NCvC-5199-10/2025 (High Court)

Keywords: Strata management — Judicial sale — Public auction — Maintenance charges — Sinking fund
— Historical arrears — Successor-in-title — Sections 60(4) and 61(4) of the Strata Management Act 2013
— Foreclosure — Purchaser at judicial auction — Brightvite Sdn Bhd v Pantai Towers Management
Corporation & Another Appeal — AmBank (M) Berhad v AIM Edition Sdn Bhd — Due diligence —
Section 73 of the Strata Management Act 2013

Written by: Low Lay Hoe, Lucas

The case highlights may be accessed here (see page 3 onwards).
Thank you.
Murshidah bt Mustafa and Nicholas Chang Chen Seng

Co-Chairpersons
Bar Council Conveyancing Practice Committee
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Case

Ekovest Capital Sdn Bhd (dahulu dikenali sebagai “Prompt Capital Sdn Bhd”) v Tan Tiong Hwa & Lim Swee Pei read
together with Ekovest Capital Sdn Bhd (dahulu dikenali sebagai “Prompt Capital Sdn Bhd”) v Chong Sew May & Chong

Chee Sien [2026] CLJU 2670

Jurisdiction
Malaysia

Court
Court of Appeal

Keywords

Section 6(1) of the Limitation Act 1953 — Whether the settlement letters were legally binding and prevented the
respondents from claiming additional liquidated ascertained damages (“LAD”) — Unjust enrichment — Delivery of vacant
possession supported by the partial Certificate of Completion and Compliance (“CCC”) — The computation of LAD ought to

take the rebate into account

Background

In Appeal No. W-04B(NCVC)(W)-349-10/2025 read
together with W-04B(NCVC)(W)-359-10/2025, the
Appellant Ekovest Capital Sdn Bhd is the developer of the
“EkoCheras” mixed development in Kuala Lumpur. The
Respondents bought two residential parcels in it, Parcel
J-20-11 (The 1%t Parcel) and Parcel J-27-01 (The 2™
Parcel).

The case concerns the purchasers were paid liquidated
ascertained damages (“LAD”) by the developer for the
delay. They then signed a letter confirming that the
payment was in full and final settlement of all their
claims. Years later, court decisions showed that they
could have recovered a higher amount of LAD. The issue
is whether they can return to court and claim the
difference due to the following court’s decision in Obata-
Ambak Holdings Sdn Bhd v Prema Bonanza Sdn Bhd and
other appeals [2024] 5 ML) 897 (Obata-Ambak), whether
rebates should be taken into account when calculating
LAD, the application of PJD Regency Sdn Bhd v Tribunal
Tuntutan Pembeli Rumah & Anor and other appeals
[2021] 2 MU 60 (PJD Regency), whether vacant
possession can validly be delivered based on a Partial
Certificate of Completion and Compliance (Borang F1)
and the application of Ang Ming Lee & Ors v Menteri
Kesejahteraan Bandar, Perumahan dan Kerajaan
Tempatan & Anor and other appeals [2020] 1 ML) 281
(Ang Ming Lee), whether Regulation 11(3) of the Housing
Development (Control and Licensing) Regulations 1989
(“HDR”) empowers the Controller to delegate the power
to grant extensions of time modifying Schedule H.

The respondents paid a booking fee of RM 10,000 only for
each parcel on 07/09/2013. The prescribed Schedule H
sale and purchase agreements (“SPAs”) were later signed
on 16/12/2013 for the 1st Parcel and 10/04/2014 for the
2nd Parcel.

Under Clauses 25(1) and 27(1) of the SPAs, as extended
by the Controller on the extension of time (“EOT”), the

Appellant had 48 calendar months to deliver vacant
possession and complete the common facilities.

The Appellant issued the Vacant Possession Notices on
02/05/2019 supported by a Borang F1 for the residential
blocks. The common facilities had already been certified
as completed on 20/12/2018. Vacant possession was
deemed delivered on 16/05/2019. The Full CCC (Borang
F) was only issued on 13/09/2019 because some
compliance requirements mainly Bomba requirements
for the hotel block were still outstanding. The residential
blocks themselves had already been completed.

And then, when vacant possession was delivered, the
Appellant paid the Respondents LAD for the two parcels
and the common facilities. The LAD was calculated based
on the 48 months period starting from the respective SPA
dates. The Respondents then signed Settlement Letters
with the keys and settlement cheques, cashed and kept
the money and took possession of the properties.
Eventually they did not object to the payment at the time,
and never returned any of the money.

Session Court’s Decision

The Session Court allowed the Respondents’ claims on
27/07/2021 and held that the EOT was invalid following
Ang Ming Lee. The Respondents did not need to
challenge the EOT through judicial review and their
claims were not time-barred. Session Court also held that
vacant possession was deemed delivered on 16/05/2019
so LAD should be calculated based on a 36 months period
from the SPA dates. The Settlement Letters did not
prevent the Respondents from claiming additional LAD.
The Appellant also could not recover the rebate because
it was a voluntary promotional benefit.

High Court’s Decision

The High Court held that the Federal Court decided
Obata-Ambak on 27/08/2024 and clarified that Ang Ming
Lee does not apply retrospectively to invalidate EOT
granted before that decision. As a result, the



Respondents withdrew their argument that the EOT was
invalid. The parties agreed that the EOT extending the
completion period from 36 to 48 months was valid and
binding and that the Appellant was required to deliver
vacant possession and complete the common facilities
within the 48 months period.

But the High Court held that the Respondents were still
entitled to additional LAD and the LAD should be
calculated from the booking fee date following PJD
Regency rather than from the SPA dates. High Court also
held that the partial CCC (Borang F1) was insufficient for
valid vacant possession so LAD continued to run until the
Full CCC was issued.

Court of Appeal’s Decision

Issue (1): whether and to what extent, the Federal Court’s
decision in Obata-Ambak applies to this appeal

The Court of Appeal explained that an appeal court will
normally not interfere with a trial court’s findings of fact
unless the decision is clearly wrong or the evidence was
not properly considered. However, the issues in this case
were mainly questions of law including the legal effect of
the Settlement Letters, the interpretation of the SPAs,
the application of Obata-Ambak and PJD Regency and
whether vacant possession could legally be delivered
based on a Partial CCC. For questions of law, the Court of
Appeal has the same position as the trial court.

Issue (2): whether the Respondents’ claims are time-
barred under section 6(1) of the Limitation Act 1953

The Court of Appeal found out that the Respondents’
claims were not time-barred. Their right to claim LAD
arose when vacant possession was delivered and the
common facilities were completed under Clauses 25(3)
and 27(3) of the SPAs. The limitation rule in Obata-Ambak
only applies to claims challenging the terms of the SPAs
themselves so it did not apply to the Respondents’ LAD
claims. Therefore, the limitation period started when the
SPAs were signed.

And the Respondents were not challenging the validity of
the EOT or the 48 months completion period. Instead,
they were claiming additional LAD for late delivery under
the existing SPAs.

Issue (3): whether the Settlement Letters were legally
binding and prevented the Respondents from claiming
additional LAD. It also considers whether the statutory
nature of the SPAs under the Housing Development Act
and HDR means that the Respondents could not give up
their statutory rights and whether a party can rely on

settlement of the Appellant’s LAD liability for the parcels
and common facilities after the breach even though the
SPAs were statutory Schedule H agreements because
there is a distinction between contracting out and post-
breach compromise. First, a developer cannot make a
purchaser give up or reduce their statutory rights before
a dispute or breach occurs. Second, once the developer
has breached the SPA and the purchaser’s LAD claim has
already arisen, the parties can agree to settle that claim.

Further, by referring to Section 64 of the Contracts Act
1950 permits a promisee to dispense with or remit,
wholly or in part, the performance of the promise made
to him, or to accept instead of it any satisfaction which he
thinks fit. A compromise of an accrued claim, supported
by payment which is accepted, binds according to its
terms. The law leans in favor of upholding settlements.
There is a public interest in finality and in disputes being
laid to rest without litigation, and a party who has taken
the benefit of a settlement will not be heard to approbate
and reprobate.

The Court of Appeal also held that Loh Tina & Ors v
Kemuning Setia Sdn Bhd & Ors and another appeal
[2020] 7 CLJ 720 (Loh Tina) did not apply to this case. In
Loh Tina, the developer had unlawfully taken away the
purchasers’ statutory rights by changing the completion
period without the required approval. Therefore, the
principle that “there can be no estoppel against a statute”
also did not apply in this situation. It does not prevent
parties from voluntarily settling an existing monetary
claim after a breach has occurred.

Issue (4): whether allowing the Respondents’ claims
would result in unjust enrichment

The Court of Appeal held that if allowing the Respondents
to reopen the settlement and claim more LAD based on
later court decisions such as Ang Ming Lee and PID
Regency made after the settlement would give Appellant
an unfair retrospective benefit. This would also result in
unjust enrichment. The Court of Appeal therefore held
that calling the claim “balance LAD” instead of “EOT LAD”
did not change its substance.

Issue (5): whether the principles in PJD Regency avail the
Respondents

The Court of Appeal held that PJD Regency applies when
calculating an existing and valid LAD claim. However, it
cannot revive an LAD claim that had already been fully
settled and discharged through a binding Settlement
Letter before PJD Regency was decided.

Issue (6): whether the delivery of vacant possession

estoppel against a statutory right

The Court of Appeal held that the Settlement Letters
were legally binding and amounted to a full and final

supported by the Partial CCC (Borang F1) was valid,
including the preliminary objec tion founded on lkumi
Terada vJemix Co Ltd & 2 Others [2019] 1 LNS 881 (lkumi

Terada)




The Court of Appeal held that the vacant possession
delivered on 16/05/2019 was valid even though it was
supported only by a Partial CCC. The Partial CCC covered
the residential blocks where the Respondents’ Parcels
were located and confirmed that those blocks were
completed and safe and fit for occupation. The Court of
Appeal considered that this satisfied the substance of
Clause 26 of the SPA. It rejected the argument that LAD
should continue until the Full CCC on 13/09/2019
because the remaining works mainly concerned the hotel
block which was not part of the Respondents’ purchased
accommodation.

Issue (7): whether the computation of LAD ought to take
the Appellant’s rebate into account

The Court of Appeal held that if there had been any
balance LAD payable, it should have been calculated
based on the purchase price after deducting the rebate.
This is because the rebate reduced the actual amount
paid by the purchasers. Calculating LAD based on the
original gross purchase price would give the purchasers
compensation for money they never actually paid and
would therefore give them an unfair benefit.

However, the Court of Appeal distinguished this from the
Appellant’s attempt to recover the rebate itself as a
separate debt.

Comment

A key point from the Court of Appeal’s decision is the
distinction between contracting out of statutory rights
and settling an accrued claim after a breach has occurred.
A developer cannot require a purchaser to waive or
reduce statutory LAD rights in advance through the SPA.
However, once the developer has breached the SPA and
the purchaser’s LAD claim has accrued, the parties may
negotiate and settle that existing claim.

For purchasers, this is an important reminder, do not sign
a “Full and Final Settlement” casually. Understand what
period, amount and claims are being settled before
accepting payment and signing the document. For
developers, the decision provides certainty that a
genuine post-breach settlement can bring finality to an
accrued LAD claim. However, merely labelling a
document as a “Settlement Letter” does not
automatically defeat statutory rights. The Court of Appeal
found no duress or unconscionability was proven or
pleaded.

Weritten by Bella Ong Qi Juan
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Case

Tetuan Tee Bee Kim & Partners v T & L Park Sdn Bhd and other appeals [2026] MUJU 1115

Jurisdiction
Malaysia

Court
Court of Appeal

Keywords

Fraud — Impersonation of deceased registered proprietor — Registrar of titles — Breach of statutory duty — Section 378
of the National Land Code — Torrens system — Protection of officers — Section 22 of the National Land Code —
Professional negligence of solicitors — Standard of care — Requirement of expert evidence — Section 45(1) of the
Evidence Act 1950 — Stakeholder’s duties — Breach of trust — Duty of care — Causation — Indemnity

Background

The deceased registered proprietor of a piece of vacant
freehold land held under Geran 37366, Lot 260, Seksyen
46, Bandar Kuala Lumpur (“Land”) was one Mr. Ng Kee
Wei (NRIC No. 220806-10-5157) (“Deceased”) held the
Land since 20 April 1951 and passed away on 25 July
2012. The issue document of title (“IDT”) was at all
material times in the possession of the administrators
and beneficiaries of his estate (“4th Defendants”).

An impostor (“Impostor”) fraudulently misused the
identity of the 1% Defendant, who bears the same name
as the Deceased but of NRIC No. 560620-10-6427, to
impersonate the Deceased in order to sell the Land, first
to CK Parkland Sdn Bhd (“CKP”) and subsequently to T &
L Park Sdn Bhd (“Plaintiff’). The 2" Defendant, Tetuan
Tee Bee Kim & Partners, acted for CKP and later for the
Plaintiff. The 3™ Defendant, another firm of Advocates &
Solicitors, acted for the Impostor. A land search
conducted by the 2nd Defendant on 8 August 2017
showed “Ng Kee Wei” as the registered proprietor,
without stating any NRIC number.

On 18 September 2017, Messrs Zawahid & Co applied to
the Registrar of Titles, Kuala Lumpur (“Registrar” and “5%"
Defendant”) under Section 378 of the National Land
Code (“NLC”) to add the NRIC No. 560620-10-6427 to the
name “Ng Kee Wei” in the register document of title
(“RDT”), and to issue a replacement IDT bearing that NRIC
number. The application was supported by a forged IDT
and a statutory declaration purportedly affirmed by the
Deceased. The Registrar allowed the application and
issued the updated RDT and IDT reflecting the NRIC No.
560620-10-6427.

CKP did not proceed with its purchase. The Plaintiff
instead bought the Land from the Impostor under a sale
and purchase agreement signed on 1 November 2017
and dated 13 November 2017 (“SPA”). A deposit was paid
and the balance purchase price was payable to the 3™
Defendant as stakeholders. Meanwhile, on 31 October
2017 one of the 4t Defendants lodged a police report and

applied for a private caveat. The 4™ Defendants’ solicitors
also applied for a Registrar’s caveat. The Registrar’s
caveat was entered on 2 November 2017 and the private
caveat on 3 November 2017.

The 2" Defendant forwarded the balance purchase price
to the 3™ Defendant as stakeholders on 12 February
2018. On 19 March 2018 the Registrar rejected
presentation of the memorandum of transfer (“MOT”),
and a land search by the 3™ Defendant that same day
disclosed both caveats. Notwithstanding that knowledge,
and the 2" Defendant’s letter dated 21 March 2018
requiring the balance purchase price to be withheld until
the transfer was successfully presented, the 3™
Defendant disbursed a large portion of the balance
purchase price to the Impostor and his nominees.

In separate proceedings, a consent judgment dated 18
May 2018 declared the application under Section 378 of
the NLC and the statutory declaration to be forged and of
no legal effect. It also declared the Deceased to be the
registered proprietor and ordered the Registrar to rectify
its records. The Plaintiff then commenced this suit.

High Court’s Decision

The High Court dismissed the Plaintiff’s claims against the
1%t 4t and 5% Defendants and allowed the 4t
Defendants’ counterclaim. The Registrar was held not to
have breached any statutory duty, on the footing that the
particulars in the RDT were “sentiasa tepat” (always
correct), and not to have been negligent in allowing the
Section 378 application.

The claim against the 2" Defendant succeeded on four
findings of professional negligence, namely that the 2™
Defendant had:

¢ failed to conduct a land search before the SPA was
stamped on 13 November 2017, which would have
revealed the caveats;



¢ failed to enter a private caveat over the Land after the
SPA was formalised and before the balance purchase
price was paid;

e had knowledge of the private caveat and the
Registrar’s caveat but delayed two days before
informing the 3™ Defendant; and

o failed to refute the 3™ Defendant’s assertion that it
was “obliged” under Clause 2.5 of the SPA to release
the balance purchase price within 14 working days of
the 2" Defendant’s receipt of the vendor's
documents.

The 3™ Defendant was found negligent in releasing the
monies after its land search of 19 March 2018. Both the
2" and 3" Defendants were ordered to indemnify the
Plaintiff for all losses, expenses and costs relating to the
SPA, with general damages to be assessed, and the 3™
Defendant was ordered to return the unreleased portion
of the balance purchase price.

Three appeals followed and were heard together
whereby the 2" and 3™ Defendants appealed against
their respective liability and the Plaintiff appealed against
the dismissal of its claim against the Registrar.

Court of Appeal’s Decision
The Court of Appeal allowed the Plaintiff’s appeal against
the Registrar, allowed the 2nd Defendant’s appeal, and

dismissed the 3rd Defendant’s appeal.

Issue (1): Breach of statutory duty under Section 378 of
the NLC

The Court of Appeal held that the Land Authorities owe a
statutory duty under Section 378 of the NLC to take
reasonable care to ensure that the correct NRIC number
of a registered proprietor is inserted in the RDT and IDT.
That duty is owed not only to the registered proprietor,
but also to a purchaser who intends to buy the land, has
conducted a private or official search, and has provided
valuable consideration. A breach which causes the
registered proprietor to lose title, or the purchaser to lose
money, gives rise to a tort of breach of statutory duty.

The word “satisfied” in Section 378(1) of the NLC imports
a duty to take reasonable care, which the Registrar
breached because:

¢ the Land had been registered in the Deceased’s name
on 20 April 1951, more than five years before the date
of birth indicated by the NRIC No. that was inserted;

e theapplication was made at 1.48pm on 18 September
2017 and approved the very next day;

e the statutory declaration gave a Penang address for
the registered proprietor which should have raised a
red flag calling for further inquiry;

e given the issues above, the Registrar should have
called the applicant and the solicitors concerned for a
face-to-face meeting in order to be “satisfied”; and

e the Registrar should have “satisfied” itself of the
authenticity of the IDT produced and if they cannot,
no other party can.

Issue (2): Negligence of the Registrar and the Section 22
NLC defence

The Court of Appeal held that the Registrar cannot rely
on the defence in Section 22 of the NLC because it had
not acted in “good faith” as required under by Section 22
of the NLC.

Issue (3): Professional negligence of the Purchaser’s
Solicitors

The Court of Appeal held that a plaintiff alleging
professional negligence against an advocate and solicitor
in a non-litigious matter is required to adduce expert
evidence from a solicitor competent in that field as to the
applicable standard of care. The Plaintiff called no
conveyancing expert. The 2" Defendant called a
conveyancer of more than 29 years’ experience, whose
evidence was that a cash acquisition required two
searches. One before the SPA was signed and one before
presentation of the MOT, both of which had been done.
That expert evidence stood unrebutted and therefore the
Plaintiff failed to discharge its burden of proving that the
2" Defendant was professionally negligent.

Further, each of the four findings of negligence was
overturned. There was no expert evidence that a search
was required before stamping. Entry of a private caveat
would not have prevented the release of the balance
purchase price to the stakeholders under the SPA. The
two day delay was immaterial, because the balance
purchase price had already been released to the
stakeholders on 12 February 2018, well before the 2"
Defendant learnt of the caveats on 19 March 2018 and
the 3" Defendant, itself a firm of advocates and solicitors
holding funds as stakeholder, had actual knowledge of
the SPA terms and was expected to know when it could
lawfully release the balance purchase price. Accordingly,
the 2™ Defendant’s failure to contradict the 3™
Defendant’s erroneous reading of Clause 2.5 of the SPA
could not be a basis to find liability.

The Court of Appeal added that professional negligence
must be assessed on the evidence existing at the time of
the transaction, and not with the benefit of hindsight.



Issue (4): Breach of stakeholder’s duties by the vendor’s
solicitors

A solicitor who holds funds under a sale and purchase
agreement as stakeholder holds them in medio as trustee
for both parties and owes fiduciary duties to be
performed honestly and strictly, consistently with Ruling
14.10(3) of the Rules and Rulings of the Bar Council.

Construing the SPA as a commercial contract in a manner
that makes business common sense, the Court of Appeal
held that Clause 2.6 of the SPA overrode Clause 2.5 of SPA
due to the express opening words “Notwithstanding
Clause 2.5 above”, so that a search revealing a caveat
automatically suspended the completion date. Clause 2.5
of the SPA merely deemed when the transfer was
presented for registration and could not override Clause
2.4(c) of the SPA which is the specific provision governing
release, under which the balance purchase price could be
released only if the Land was free from encumbrances,
the transfer was registrable, and vacant possession was
to be delivered. The contrary construction would
facilitate fraud, as had happened here.

The 3™ Defendant had actual knowledge of the caveats
from its own search on 19 March 2018, yet released a
substantial part of the balance purchase price, breaching
both the honest and the strict performance of its duties.
The Court of Appeal recorded grave doubt as to honest
performance, given the absence of documentary proof of
the part of the balance purchase price which has been
released and material contradictions between the sums
said to have been authorised, acknowledged and
released.

Issue (5): No duty of care owed to the purchaser

The Court of Appeal held that with regards to a tort of
professional negligence, the 3" Defendant owed no duty
of care to the Plaintiff, who was not its client but fiduciary
duties to both parties as a stakeholder. However, the
High Court’s error on this point did not affect the merits,
and Section 72 of the Courts of Judicature Act 1964
preserved the High Court’s decision against the 3™
Defendant, which could be justified due to the breach of
stakeholder’s duties.

Issue (6): Causation, remedies and costs

There were three causes of the Plaintiff’s loss: the fraud,
the Registrar’s torts, and the 3™ Defendant’s breach of
stakeholder’s duties. The Court of Appeal declined to
apply the “but for” test, which would have attributed the
entire loss to the fraud and allowed the Land Authorities
and stakeholder solicitors to escape liability and instead
applied instead the common sense and “fair, just and
reasonable” approach with the material contribution
test.

With this approach, the Registrar was liable for the
balance purchase price but not the deposit. The deposit
had been paid on the strength of the search of 8 August
2017, before the new RDT and IDT was issued on 19
September 2017, whereas the balance purchase price
was paid on 12 February 2018 only after the 2nd
Defendant received the new IDT. The loss of the balance
purchase price was reasonably foreseeable and no policy
consideration excluded liability.

The orders for indemnity were set aside: an indemnity
springs from contract, express or implied, and is distinct
from damages. As the loss had been proven, no
assessment of damages or account was required. The 3™
and 5™ Defendants were held jointly and severally liable
to pay the Plaintiff RM3,735,200.00, without double
recovery, with interest at 5% per annum from 20 June
2018 until full payment.

The Registrar was ordered to pay the Plaintiff costs of
RM100,000.00, reflecting its breach of the statutory duty
and the undermining of the Torrens system. The Plaintiff
was ordered to pay the 2" Defendant costs of
RM100,000.00 and the 3rd Defendant was ordered to pay
the Plaintiff RM100,000.00 in costs, the Court of Appeal
noting the fact that the 3" Defendant did not fulfill its
stakeholder duties in an honest and strict manner, its
non-compliance with Ruling 14.10(3) and the seniority of
the partner concerned.

Comment

(i) A distinct cause of action against the Land Authorities

The recognition of a tort of breach of statutory duty
under Section 378 of the NLC, owed to a purchaser who
has searched the register and given valuable
consideration, gives defrauded purchasers a cause of
action against the Land Office that does not rest on
negligence alone.

(ii) Stakeholding duties

As aptly put by the Court of Appeal at the end of its
judgment, an advocate & solicitor who accepts an
appointment to hold funds as a stakeholder, should
ensure an honest and strict fulfilment of its fiduciary
duties (Stakeholder/Trustee) with regard to the funds.
The Court noted that it had no serious doubt of the
honesty of the solicitor

Written by Yeoh Shuen Chun, Alden
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Case

Perbadanan Pengurusan Megan Avenue 1 v Rajinder Singh a/I Kul Dip Singh

Originating Summons No. WA-24NCv(C-5199-10/2025

Jurisdiction
Malaysia

Court
High Court of Malaya at Kuala Lumpur (Civil Division)

Keywords

Strata management — Judicial sale — Public auction — Maintenance charges — Sinking fund — Historical arrears —
Successor-in-title — Sections 60(4) and 61(4) of the Strata Management Act 2013 — Foreclosure — Purchaser at judicial
auction — Brightvite Sdn Bhd v Pantai Towers Management Corporation & Another Appeal — AmBank (M) Berhad v AIM
Edition Sdn Bhd — Due diligence — Section 73 of the Strata Management Act 2013

Background

The Plaintiff, Perbadanan Pengurusan Megan Avenue 1
(“Management Corporation”), is the management
corporation of Megan Avenue 1, Kuala Lumpur. The
Defendant, Rajinder Singh a/l Kul Dip Singh
(“Defendant”), became the registered proprietor of an
office unit known as Unit A-3-1, Megan Avenue 1 (“Unit”)
after purchasing it at a court-ordered public auction
arising from foreclosure proceedings commenced by
CIMB Bank Berhad.

The Unit had previously been registered in the name of
Forward Wind Sdn Bhd (“Forward Wind”). During its
ownership, Forward Wind accumulated substantial
arrears in maintenance charges, sinking fund
contributions, water charges and late-payment interest.
As at 30 June 2022, the alleged outstanding amount
stood at RM116,322.23.

The Management Corporation commenced proceedings
against Forward Wind and, on 15 November 2022,
obtained a consent judgment for RM126,524.45. Forward
Wind nevertheless failed to satisfy the indebtedness and
was subsequently wound up by the High Court on 13
March 2024.

Separately, CIMB Bank Berhad, as chargee of the Unit,
commenced foreclosure proceedings and obtained an
order for sale. The Unit was thereafter offered for sale by
public auction through the High Court e-Auction system.
The proclamation of sale recorded that Forward Wind
was already in liquidation and advised prospective
bidders to conduct searches and independent inquiries
concerning liabilities and encumbrances affecting the
property.

On 4 January 2024, the Defendant successfully bid for the
Unit at a purchase price of RM1.62 million. After payment
of the balance purchase price, he was registered as
proprietor on 19 August 2024.

Following registration, the Management Corporation
issued an updated statement of account demanding
RM175,041.39. The Defendant disputed liability for
charges incurred before his acquisition of the Unit,
maintaining that he had acquired the property through a
judicial sale rather than by way of an ordinary voluntary
transfer from Forward Wind.

The Management Corporation subsequently issued a
Form 20 notice demanding RM182,309.41 and
commenced the present originating summons seeking,
among others, a declaration that the Defendant, as
registered proprietor and alleged successor-in-title to
Forward Wind, was statutorily liable under the Strata
Management Act 2013 (“SMA 2013”) for all outstanding
charges and contributions relating to the Unit, including
liabilities incurred before his acquisition through the
judicial auction.

The Management Corporation relied principally on
sections 60(4) and 61(4) of the SMA 2013, which permit
charges and sinking fund contributions to be recovered
from “the proprietor of, or his successor-in-title to, the
parcel”. It argued that the liability was attached to the
parcel and followed the title notwithstanding the manner
in which ownership changed.

Reliance was also placed on Brightvite Sdn Bhd v Pantai
Towers Management Corporation & Another
Appeal [2019] 2 CLJ 439; [2018] 1 LNS 769 (“Brightvite”),
where the Court of Appeal held that outstanding
management charges constituted a single debt
recoverable from either the proprietor or the proprietor’s
successor-in-title.

The Defendant, however, argued that a purchaser
acquiring property through a court-ordered judicial sale
was materially different from a purchaser acquiring title
through an ordinary private conveyance. He relied,
among others, on the Federal Court decision in AmBank
(M) Berhad v AIM Edition Sdn Bhd [2022] 2 MLRA 313;
[2022] 1 CLJ 831; [2022] 1 ML) 357, which recognised the
fundamentally statutory character of a judicial sale.



High Court’s Decision

The High Court dismissed the Management Corporation’s
originating summons and awarded costs of RM10,000 to
the Defendant, subject to allocatur.

The Court accepted that, as a general proposition,
sections 60(4) and 61(4) of the SMA 2013 permit
outstanding maintenance charges and sinking fund
contributions to be recovered from a successor-in-title,
and that arrears do not ordinarily cease merely because
ownership of a parcel changes.

However, the critical question was whether a purchaser
acquiring title through a court-ordered judicial auction
arising from foreclosure proceedings falls within the
statutory concept of a “successor-in-title” for the
purposes of sections 60(4) and 61(4).

(a) Brightvite distinguished

The Court held that Brightvite remained binding
authority but was distinguishable on its material facts.

In Brightvite, the purchasers acquired their properties
directly from the defaulting proprietor through private
commercial transactions. There was also a corporate
nexus between the purchasers and the previous
proprietor, and the purchasers were not strangers to the
historical liabilities affecting the properties.

A purchaser in such a transaction was capable of
negotiating protections with the outgoing proprietor,
including warranties, indemnities, disclosure of
outstanding charges or an adjustment to the purchase
price.

The Defendant’s position was materially different. He
was a complete stranger to Forward Wind, with no
allegation of collusion, common control, familial
relationship or corporate connection, and there was no
evidence that he had actual knowledge of the historical
arrears.

More importantly, the Defendant did not acquire the Unit
through a consensual conveyance from Forward Wind.
The Unit was sold pursuant to foreclosure proceedings
instituted by the chargee bank and under the authority
and supervision of the Court. Forward Wind was not a
contracting party in any meaningful commercial sense,
and the Defendant had no realistic ability to negotiate
contractual protections or indemnities with it.

The Court therefore held that the Defendant did not
acquire the Unit by way of voluntary succession from
Forward Wind. Rather, title passed by operation of law
consequent upon enforcement of a registered security.
The distinction was described as juridically fundamental.

(b) Nature of a judicial sale

The Court relied on the Federal Court’s decision
in AmBank (M) Berhad v AIM Edition Sdn Bhd, which
emphasised that a public auction pursuant to an order for
sale is a judicial sale governed by statute rather than an
ordinary contractual sale.

Accordingly, the incidents ordinarily associated with a
consensual transfer between a vendor and purchaser
could not automatically be imposed upon a successful
bidder at a judicial auction.

The Court considered that a judicial-sale purchaser is
entitled to participate in the process with confidence that
the sale is transparent and final, and that the property
will be subject only to liabilities and encumbrances
expressly preserved by law or disclosed in the conditions
of sale.

(c) Meaning of “successor-in-title”

The SMA 2013 does not define “successor-in-title”.

The Court held that, in ordinary legal usage, the
expression denotes continuity of estate whereby an
incoming proprietor succeeds to the proprietary position
of the outgoing proprietor and assumes the incidents and
burdens attached to that position.

Applying a purposive interpretation, the Court
considered that the legislative object underlying sections
60(4) and 61(4) was to prevent a defaulting proprietor
from avoiding accrued strata liabilities by voluntarily
transferring the property to another person.

That mischief was absent in the present case. Forward
Wind did not voluntarily dispose of the Unit to evade its
liabilities. The Unit was compulsorily sold pursuant to the
enforcement of the chargee bank’s registered security.

The Court therefore held that the Defendant, having
acquired the Unit through a judicial auction, did not fall
within the statutory meaning of “successor-in-title”
contemplated by sections 60(4) and 61(4) of the SMA
2013.

(d) Historical arrears were not recoverable from the
auction purchaser

The Court considered that imposing undisclosed
historical liabilities on a bona fide purchaser at a judicial
auction, in the absence of clear statutory language, would
undermine the certainty, finality and commercial
reliability of court-sanctioned sales.
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commercial transfer, but does not extend to a purchaser
who acquires title through a court-supervised foreclosure
sale conducted pursuant to statute.

The Management Corporation was therefore unable to
recover Forward Wind’s historical arrears from the
Defendant under sections 60(4) and 61(4) of the SMA
2013.

In view of this conclusion, the Court considered it
unnecessary to determine the Defendant’s alternative
defence of estoppel arising from an alleged
representation made by the Management Corporation’s
accounts executive that the Defendant was only required
to pay charges arising after registration.

The originating summons was consequently dismissed,
with costs of RM10,000 awarded to the Defendant.

Comment

This decision is significant for conveyancing practitioners
advising purchasers of stratified properties acquired
through judicial foreclosure sales.

The principal significance of the decision lies in the
Court’s distinction  between voluntary  succession
pursuant to a private conveyance and the acquisition of
title through a court-ordered judicial sale. Although
sections 60(4) and 61(4) of the Strata Management Act
2013 permit outstanding charges and sinking fund
contributions to be recovered from a proprietor or his
successor-in-title, the Court held that the Defendant,
who acquired the parcel through a judicial auction arising
from foreclosure proceedings, did not fall within the
statutory meaning of “successor-in-title” in the
circumstances of the case.

The decision also clarifies the scope of Brightvite Sdn Bhd
v Pantai Towers Management Corporation & Another
Appeal. While Brightvite establishes that outstanding
management charges may, in an appropriate case, be
recovered from a successor-in-title notwithstanding that
the arrears arose before that person became proprietor,
the High Court held that its principle arose in the context
of voluntary succession through a private commercial
transaction. It did not determine the position of a bona
fide third-party purchaser who acquires title through a
court-supervised foreclosure sale.

Importantly, the Court regarded the juridical character of
a judicial sale as materially different from an ordinary
conveyance. Relying on AmBank (M) Berhad v AIM
Edition Sdn Bhd, the Court recognised that title acquired
pursuant to a judicial sale passes through a statutory and
court-supervised process rather than through a
consensual transaction with the defaulting proprietor. On
the facts, the purchaser had no contractual nexus with
the previous proprietor and no meaningful opportunity

to negotiate warranties, indemnities or other contractual
protection against the previous proprietor’s liabilities.

The judgment therefore suggests that practitioners
should not assume that historical strata arrears
automatically follow the parcel in every change of
ownership. The manner by which title is acquired may be
material when determining whether an incoming
registered proprietor constitutes a “successor-in-title”
for the purposes of sections 60(4) and 61(4) of the SMA
2013.

From a practical perspective, however, purchasers
contemplating the acquisition of stratified property at a
judicial auction should continue to undertake
appropriate  pre-auction due diligence. Where
practicable, solicitors should ascertain the status of
maintenance charges, sinking fund contributions and
other outgoings, review the proclamation and conditions
of sale carefully, and determine whether any particular
liabilities are expressly required to be borne by the
successful purchaser.

It should also be noted that the Plaintiff had argued that
the Defendant could have sought information concerning
outstanding charges under section 73 of the SMA 2013.
The Court did not, however, treat the Defendant’s alleged
failure to undertake such inquiries as sufficient to impose
liability for the previous proprietor’s historical arrears.

Accordingly, the decision is best understood as
establishing that, on the statutory language considered
and in the context of a genuine judicial foreclosure sale,
registration of the successful bidder as proprietor does
not, without more, render that purchaser liable as a
“successor-in-title” for the previous proprietor’s
historical maintenance charges and sinking fund arrears.

Practitioners should nevertheless remain attentive to the
precise terms of the conditions of sale, the nature of the
liabilities claimed and any subsequent appellate
development concerning the interpretation of sections
60(4) and 61(4) of the SMA 2013.

Written by Low Lay Hoe, Lucas
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