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Highlights from the Appellate Courts

In ABC (Wife) v XYZ (Husband) and Another Appeal (Civil 
Appeal Nos.: W-02(IM)-1559-09/2024 & W-02(IM)-1910-11/2024), 
the Court of Appeal considered whether the Malaysian High 
Court or the Family Justice Court of Singapore was the natural 
forum for divorce proceedings between the parties, and whether 
a divorce petition purportedly served on a party in Singapore by 
way of email and WhatsApp, pursuant to ex parte leave granted 
by the Malaysian High Court, complied with the law of 
Singapore.

Brief Facts

The Appellant (“Wife”) and the Respondent (“Husband”) 
married in Miri, Malaysia under the Law Reform (Marriage and 
Divorce) Act 1976. The parties relocated to Australia in 2004, 
before moving to Singapore in 2008. The Husband returned to 
Malaysia in April, while the Wife and the parties’ three children 
(the “Children”) have since resided in Singapore.

On 01.08.2023, the Wife commenced divorce proceedings 
against the Husband in the Family Justice Court of Singapore 
(the “Singapore Proceedings”) pursuant to section 95 of the 
Women’s Charter 1961. In those proceedings, the Husband’s stay 
application on forum non conveniens grounds, and the Wife’s 
application for an anti-suit injunction restraining the Husband 
from commencing divorce proceedings, were both dismissed by 
the Family Justice Court.

Meanwhile on 07.12.2023, the Husband �led a divorce petition 
against the Wife in the Malaysian High Court (the “Malaysian 
Proceedings”).

In the High Court

In the Malaysian Proceedings, the Husband obtained ex parte 
leave to serve the divorce petition on the Wife out of jurisdiction 
in Singapore, whether by personal service, pre-paid registered 
post, email or WhatsApp. The divorce petition was thus 
purportedly served on the Wife by way of email and WhatsApp 
(the “Purported Service”).

The Wife applied to set aside the ex parte leave. On 28.08.2024, 
the High Court dismissed the Wife’s setting aside application. 
Separately, the Husband’s application for an anti-suit injunction 
to restrain the Wife from proceeding with the Singapore 
Proceedings was allowed.

The Wife appealed against both the High Court decisions. The 
two appeals were heard together.

In the Court of Appeal

(i) Whether the Malaysian High Court or the Family Justice Court 
of Singapore was the natural forum for the divorce 
proceedings

The Court held that the High Court had erred in law in deciding 
that the Malaysian High Court, and not the Family Justice Court 
of Singapore, was the natural or more appropriate forum for the 
divorce proceedings between the parties. This conclusion was 
based on the following reasons:

1. The Court found that the High Court had failed to have 
regard to the best interests of the Children as a primary 
consideration, contrary to Article 3(1) of the United 
Nations Convention on the Rights of the Child (“UNCRC”), 
to which Malaysia acceded in 1995, and as recognised by 
the Federal Court in MPPL & Anor v CAS [2024] 4 MLJ 524, 
at [73].

2. In particular, the High Court had failed to take into 
account material considerations relevant to the best 
interests of the Children, including, among others, the 
ongoing medical care required by the Children, the 
emotional and psychological bond between the Wife and 
the Children, and the Family Justice Court of Singapore 
being better placed to enforce any order concerning the 
Children’s guardianship, custody, access and maintenance. 
The Court found these considerations to have outweighed 
the considerations relied upon by the Husband.

3. Further, the Court found that, as a matter of comity, the 
High Court should have considered the �nding of the 
Family Justice Court of Singapore that Singapore was the 
more natural and appropriate forum – although Malaysian 
courts are not bound by decisions of the Singapore courts.

(ii) Whether the ex parte leave was contrary to the law of 
Singapore

The Court found that the ex parte leave, to the extent it 
permitted service of the divorce petition by email or WhatsApp, 
was contrary to the law of Singapore, and was therefore in 
breach of Order 11 rule 5(2) of the Rules of Court 2012 (“ROC”), 
which provides that nothing in an order for service out of 
jurisdiction shall authorise the doing of anything contrary to the 
law of the country in which service is to be e�ected.

Relying on expert legal opinions of solicitors from Singapore 
adduced by both parties, as required under sections 45(1) and 
51 of the Evidence Act 1950, the Court found that rules 48(1), 
50(1), and 901(1), (3), (4) of the Family Justice Rules 2014 of 

ABC (Wife) v XYZ (Husband) (CA) 
Civil procedure – Jurisdiction – Forum conveniens – Order 11 Rule 5 of the Rules of Court 2012 – Service of process out of jurisdiction – 
Anti-suit injunction 

Panel:
Hashim b Hamzah, CJM
Wong Kian Kheong, JCA
Alwi b Hj Abdul Wahab, JCA



2

Singapore (“FJR”) require personal or registered post service. 
Service cannot be e�ected by electronic means without �rst 
obtaining an order. As no such order had been obtained by the 
Husband, service by email or WhatsApp was not permissible 
under the law of Singapore, and the Court found that the High 
Court had erred in �nding otherwise.

In view of the foregoing, the Court found that the ex parte leave 
was contrary to the law of Singapore. For the same reason, the 
Court found that the Purported Service was not in accordance 
with the law of Singapore, and was therefore in breach of Order 
11, rule 5(3), ROC, which requires service out of jurisdiction to be 
e�ected in accordance with the law of the country in which 
service is made. 

(iii) Whether the non-compliance could be cured under Order 1A 
and Order 2, rule 1(1), ROC

The Court further rejected the contention that non-compliance 
with Order 11 rule 5(2) and (3), ROC could be cured under Order 
1A and Order 2, rule 1(1). The Court held that such a breach 
could not be cured as it o�ends comity, may violate the 
sovereignty of another state, and risks provoking diplomatic row. 
In this regard, the Court relied on Joseph Paulus Lantip & Ors v 
Unilever PLC [2012] 7 CLJ 693, where the Federal Court held, at 
[35], that the discretionary power under this rule must be 
exercised with caution, and biased against invading the 
sovereignty of another state.

(iv) Whether the anti-suit injunction should have been granted

The Court held that, having found the Family Justice Court of 
Singapore to be the natural forum for the divorce proceedings, 
the anti-suit injunction restraining the Wife from proceeding 
with the Singapore Proceedings ought not to have been 
granted.

Conclusion

In view of the foregoing, the Court of Appeal allowed both 
appeals. The High Court’s dismissal of the Wife’s setting aside 
application and anti-suit application were set aside.

Written by
Abby Si Xinyi
Member, Publications Committee
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Overview

In Public Prosecutor v Julasiri Akilmara (Criminal Appeal No.: 
05(L)-77-05/2025(S)), the Respondent and another accused were 
jointly charged in the High Court for tra�cking 137.03 grams of 
methamphetamine under section 39B(1)(a) of the Dangerous 
Drugs Act 1952 read together with section 34 of the Penal Code. 
The High Court found them both guilty of the charge and 
sentenced them to life imprisonment (30 years) and ordered to 
be given 15 strokes of whipping each. The imprisonment is to 
run from the date of their arrest on 16.12.2018. 

The Respondent appealed to the Court of Appeal against the 
conviction and sentence. On 19.5.2025, the Court of Appeal 
unanimously allowed the Respondent’s Appeal and substituted 
it with a conviction under section 12(2) of the Dangerous Drugs 
Act 1952 punishable under s 39(A)(2) of the Act read together 
with section 34 of the Penal Code. The Respondent was 
sentenced to 12 years of imprisonment from the date of arrest 
with no order of whipping as he was over 50 years old. 

Dissatis�ed with the decision of the Court of Appeal, the 
Prosecution appealed to the Federal Court.

Prosecution’s case

The police had observed a dark blue Honda CRV which was 
parked on the side of the road near a school for about 10-15 
minutes before approaching the vehicle. When they identi�ed 
themselves as police o�cers, the 1st Accused who was in the 
front passenger seat alighted from the vehicle and attempted to 
�ee, throwing a black plastic bag under a mango tree. The 
Respondent who was seated in the driver’s seat also attempted 
to �ee which led to a scu�e before he was subdued and 
arrested. The chemist then analysed the contents of the plastic 
bag and con�rmed it was 137.03 grams of methamphetamine.

The Respondent’s Defence

Both accused gave sworn evidence. They alleged that a third 
party named Kaiser had called the 1st accused and asked them to 
come near the school. While they were waiting in the vehicle, 
Kaiser approached and threw a black plastic bag inside the car. 
Then the police arrived and arrested them.

Trial Judge’s Finding

Identity of Kaiser not proven, both accused failed to rebut the 
presumption of tra�cking and did not raise reasonable doubt 
therefore both were convicted and sentenced as per the charge.

The Respondent’s Appeal

The Respondent’s Appeal was based on two issues which were 
the High Court’s �nding on possession and the failure of 

the High Court Judge to inform the Respondent whether 
he was required to answer a case of direct tra�cking or 
presumed tra�cking. 

The Court of Appeal agreed with the Respondent’s contention 
on the 2nd issue stating that the Trial Judge’s omission was fatal 
and had occasioned a miscarriage of justice. The Court of 
Appeal was guided by the case of Bong Sing Seng which held 
that it was pertinent for an accused to be informed whether 
they must answer a case of actual or presumed possession as 
well as actual or presumed tra�cking. Without being informed 
the accused would not know the burden imposed on him for 
his defence whether it is on balance of probabilities or beyond 
reasonable doubt.  

Proceedings in the Federal Court

The Prosecution argued that the Court of Appeal erred in law 
when it found that the High Court Judge is obliged to inform 
the Respondent at the close of prosecution whether the 
defence was being called to answer a case of actual tra�cking 
under section 2 of the Act or section 37(da) of the Act and that 
such omission was fatal. 

By a majority, the Federal Court set aside the order of the Court 
of Appeal, and the conviction and sentence of the High Court 
against the Respondent under section 39B(1)(a) of the DDA was 
restored. Azmi Ari�n, FCJ and Nordin Hassan, FCJ were in the 
majority and Rhodzariah Bujang, FCJ in the minority. 

The majority agreed that there was overwhelming evidence 
proving the elements of custody, control and knowledge and 
that the actual possession of the impugned drugs was 
established. The only issue to be determined is whether the 
omission of the Trial Judge in informing the accused whether it 
was presumed tra�cking or actual tra�cking occasioned a 
miscarriage of justice. 

The Court of Appeal held that there was such an obligation and 
the majority of the Federal Court disagreed. The majority held 
that there is no statutory or legal requirement for the Trial Judge 
to state the presumption for the defence. Neither the Criminal 
Procedure Code (“CPC”) nor the Dangerous Drugs Act 1952 
(“DDA”) contains any provision requiring a Trial Judge to make a 
formal, spoken declaration regarding the speci�c mode of 
tra�cking at that stage. 

The majority judgment of the Federal Court referred to the 
following cases to reiterate its stance:-

i. Yap Chai Chai & Anor v PP [1973] 1 MLJ 219: What is 
always of paramount importance in the administration of 
criminal justice is a fair trial- not such excessive legalism as 
to give the ordinary meaning of words the sacrosanctity of 
a ritual. 

Public Prosecutor v Julasiri Akilmara (FC)  
Criminal law – Section 39B(1)(a) of the Dangerous Drugs Act 1952 – Section 180 of the Criminal Procedure Code – Requirement of trial 
judge to state whether a case involves actual or presumed tra�cking   

Panel:
Rhodzariah Bujang, FCJ
Nordin Hassan, FCJ
Azmi Ari�n, FCJ

ii. Junaidi bin Abdullah v PP [1993] 4 CLJ 201: there is no 
statutory provision that requires a Judge to expressly 
record his reasons before calling for defence. But as in a 
matter of practice, where there is a particular reason for 
doing so such as where a submission of no case to answer 
has been made in a complex case or where the Accused is 
called to enter a defence on a lesser or alternative charge, 
Judges sometimes give reasons. In uncomplicated cases 
such as the instant appeal it is not obligatory or even 
necessary to do so. It is pertinent to emphasise that 
statutory presumptions are not separate, independent 
o�ences; they are simply evidentiary rules built into the 
DDA to determine how the core element of “tra�cking” is 
legally proven. The fact that the appellant would have to 
bear the burden of rebutting the presumption of 
tra�cking under s 37(da) of the DDA if his defence was 
called is neither here nor there and it is not a valid reason 
in law for imposing such duty on the trial Judge if on 
evidence the presumption applied against him. In this 
regard, it must be remembered that the presumption of 
tra�cking under section 37(da) operates by 
operation of law and the court has no discretion not 
to invoke it once a�rmative evidence of knowledge 
is proved against the accused and the weight of the 
drug is of or above the minimum prescribed by the 
section. It is therefore irrelevant whether or not the 
accused is told that the presumption applies against him. 
In any case, on the state of the evidence established by 
the prosecution at the close of its case, the accused in a 
drug tra�cking trial should be able to know whether the 
presumption of tra�cking under section 37(da) applies 
against him without having to be told about it. Surely the 
presumption would apply if, for example, the evidence is 
that he threw away the drug on being pursued by the 
police.

iii. PP v Sandrasegaran Nithenanham [2024] 4 CLJ 823: 
there is nothing in the CPC or the Penal Code to state that 
a Trial Judge is required to give any reasons for calling the 
accused to enter defence. Any decision of the court that 
requires such would add something that is not required 
under the law or put words in a plain and unambiguous  
provision of the law. 

The majority of the Federal Court departed from the decision in 
the Court of Appeal case of Bong Sing Seng v PP [2023] 8 CLJ 
505 as it relied on several Federal Court cases which stated that 
a trial judge’s failure to specify whether the defence was called 
on actual or presumed tra�cking resulted in a miscarriage of 
justice. Consequently, the tra�cking convictions were set aside 
and replaced with convictions under section 12(2) of the DDA. 
Unfortunately, these were ex tempore judgments which do not 
constitute the written grounds of the court. The majority 
observed that without a written judgment, it is purely 
speculative and cannot be regarded as authoritative and/or 
binding. 

Demanding a formal verbal label for an evidentiary rule at the 
close of the prosecution’s case was held to be unnecessary as 
the trial judge only needs to apply PP v Mohd Radzi bin Abu 
Bakar (supra) prima facie test and comply with section 180 of 
the Criminal Procedure Code.

The Court of Appeal’s �nding that the Respondent was unaware 
of the nature of the case was seen to be explicitly contradicted 
by the trial record. Both the prosecution and the defence clearly 

understood the operation of the statutory presumption under 
section 37(da) of the DDA throughout the proceedings. First, the 
Trial Judge had asked the DPP if they were relying on actual 
possession at the close of the prosecution case submission and 
the DPP answered in the a�rmative. Second, this stance was 
also re�ected in the DPP’s written submission.  Third, the 
Respondent’s own legal counsel explicitly acknowledged and 
argued against the invocation of this speci�c presumption.

It was held that the above proved that the Respondent was fully 
aware of the prosecution’s case regarding actual physical 
possession of 137.03 grams of methamphetamine, which 
triggers the statutory presumption of tra�cking under section 
37(da)(xvi) of the DDA, where the legal burden shifted to the 
defence to rebut the presumption of tra�cking on the balance 
of probabilities. 

It was ruled that a conviction is only overturned on appeal if a 
procedural error, omission, or irregularity causes a failure of 
justice. Section 422 of the CPC protects criminal proceedings 
from being derailed by technical irregularities that do not a�ect 
the merits of the case. Refer PP v Ishak bin Hj. Shaari & Other 
Appeals [2003] 4 MLJ 585. The absence of an explicit statement 
from the learned trial judge caused no prejudice. The 
Respondent clearly understood the case, was aware of the 
applicable burden of proof required to escape a tra�cking 
conviction, actively litigated the statutory presumption under 
section 37(da) of the DDA, and ultimately su�ered no 
miscarriage of justice. The presumption is triggered when the 
weight of the drugs is above 50 grams; however, throughout the 
trial, the defence made no challenge to the weight of the drugs. 

The defence presented by the Respondent was that the 
Respondent had no knowledge of the drugs, as they were 
thrown into the car by one “Kaisar”. Hence, the issue of a 
di�erent burden to be shouldered by the Respondent, either to 
rebut the presumption on the balance of probability or to raise a 
reasonable doubt, has not prejudiced the Respondent’s defence. 
It was held that, as the records show, from the very beginning of 
the case, all parties were fully aware that the prosecution’s case 
hinges on actual possession and presumed tra�cking under 
section 37(da).

Conclusion

There was an apparent omission by the learned trial judge to 
expressly record his �nding at the end of the prosecution’s case 
as to whether it was a case of actual or presumed tra�cking. 
However, the majority of the Federal Court held that such an 
error did not vitiate the conviction of the Respondent and did 
not occasion a miscarriage of justice. Emphasis was placed on 
the fact that there is no statutory provision requiring a judge 
sitting alone to expressly record that �nding before calling the 
Respondent to enter his defence. On the totality of the 
evidence, the conviction of the Respondent under section 
39B(1)(a) of the DDA was held by the majority to be completely 
safe.

Therefore, by a majority, the Federal Court set aside the order of 
the Court of Appeal, and the conviction and sentence of the 
High Court against the Respondent under section 39B(1)(a) of 
the DDA were restored. 

Written by
Laviania Pathmanathan
Member, Publications Committee 
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methamphetamine under section 39B(1)(a) of the Dangerous 
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parked on the side of the road near a school for about 10-15 
minutes before approaching the vehicle. When they identi�ed 
themselves as police o�cers, the 1st Accused who was in the 
front passenger seat alighted from the vehicle and attempted to 
�ee, throwing a black plastic bag under a mango tree. The 
Respondent who was seated in the driver’s seat also attempted 
to �ee which led to a scu�e before he was subdued and 
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Both accused gave sworn evidence. They alleged that a third 
party named Kaiser had called the 1st accused and asked them to 
come near the school. While they were waiting in the vehicle, 
Kaiser approached and threw a black plastic bag inside the car. 
Then the police arrived and arrested them.
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Identity of Kaiser not proven, both accused failed to rebut the 
presumption of tra�cking and did not raise reasonable doubt 
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when it found that the High Court Judge is obliged to inform 
the Respondent at the close of prosecution whether the 
defence was being called to answer a case of actual tra�cking 
under section 2 of the Act or section 37(da) of the Act and that 
such omission was fatal. 

By a majority, the Federal Court set aside the order of the Court 
of Appeal, and the conviction and sentence of the High Court 
against the Respondent under section 39B(1)(a) of the DDA was 
restored. Azmi Ari�n, FCJ and Nordin Hassan, FCJ were in the 
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The majority agreed that there was overwhelming evidence 
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drug is of or above the minimum prescribed by the 
section. It is therefore irrelevant whether or not the 
accused is told that the presumption applies against him. 
In any case, on the state of the evidence established by 
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The defence presented by the Respondent was that the 
Respondent had no knowledge of the drugs, as they were 
thrown into the car by one “Kaisar”. Hence, the issue of a 
di�erent burden to be shouldered by the Respondent, either to 
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as to whether it was a case of actual or presumed tra�cking. 
However, the majority of the Federal Court held that such an 
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evidence, the conviction of the Respondent under section 
39B(1)(a) of the DDA was held by the majority to be completely 
safe.

Therefore, by a majority, the Federal Court set aside the order of 
the Court of Appeal, and the conviction and sentence of the 
High Court against the Respondent under section 39B(1)(a) of 
the DDA were restored. 

Written by
Laviania Pathmanathan
Member, Publications Committee 
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Overview

In Merchant Synergy Sdn Bhd v Cempaka Johan Sdn Bhd 
(Civil Appeal No.: B-02(NCVC)(W)-1047-07/2023), the Court of 
Appeal (“CA”) considered the appeal against the High Court’s 
decision, which: (i) granted the Plainti�’s claim raised in toto, and 
not raised against each Letter of Award(s) (“LA”(s)) entered into 
by the Parties whilst recognising the certi�cates signed by the 
main contractor’s director as admissions; and (ii) dismissed the 
counterclaim as they were not proved.

The CA, though holding that there was nothing wrong in claims 
raised in toto, set aside the High Court’s decision of allowing the 
claim as it failed to recognise that the LA(s) stipulated that the 
certi�cates were to be signed by the Project Architect and not by 
the Defendant’s director who had no ostensible authority to do 
so. But the CA a�rmed the High Court’s dismissal of the 
counterclaim.

Background

The main contractor (Defendant at the High Court and Appellant 
at the Court of Appeal) entered into 59 similarly worded LA(s) 
with its subcontractor (Plainti� at the High Court and 
Respondent at the Court of Appeal) for the construction of 
bungalows. 

At the High Court, the Plainti� sought to recover outstanding 
claims for balance payment due (for total work done including 
for variations and 6% GST less payments received) and the 
retention sum. The Plainti� asserted that the Defendant 
admitted the outstanding sum via the Progress Claims & 
Payment Statements signed by its director.

The Defendant contended that the Plainti� failed to plead a 
complete cause of action (as the  claim arose out of the 59 LA(s) 
and the Plainti� should prove the breach and what was due 
from each breach through individual suits). The Defendant 
denied owing the sums claimed, whilst asserting that it had not 
made any admissions and disputing the Plainti�’s �nal accounts. 
It also claimed that its director who signed the documents had 
no authority to do so and that the Plainti� manipulated him into 
signing them. Whereas the Defendant counterclaimed for 
Liquidated Ascertained Damages (“LAD”) and cost of rectifying 
Plainti�’s defective works.

The learned High Court Judge (“HCJ”) found for the Plainti� and 
dismissed the counterclaim  as it was not proved. Defendant 
appealed against this decision.

Decision of the Court of Appeal

The CA set aside the High Court’s decision of allowing the claim 
and a�rmed the High Court’s dismissal of the counterclaim.

Key Findings

1. Failure to plead separate and distinct causes of 
action

 The CA saw no error in the learned HCJ not ruling on the 
Plainti�’s failure to plead or prove the breach of each of 
the 59 LA(s). Instead, the CA found that: (i) the Defendant 
agreed on the aggregate of the contract sum of the 59 
LA(s); (ii) the claim was for the non-payment of balance 
sums due under the 59 LA(s) in toto and this approach was 
not wrong; and (iii) a counterclaim pleaded in like manner 
(despite the 59 LA(s)) estopped the Defendant from raising 
such pleadings objection.

2. Failure to plead a case mounted on ostensible 
authority

 CA found that: (i) under the LA(s), only the Project 
Architect had the power to sign the Certi�cate of Making 
Good Defects, Certi�cate of Compliance and Completion 
(“CCC”) and the Plainti�’s progress payment claim and 
extension of time application; (ii) the Defendant’s director 
did not have ostensible authority to sign them; and (iii) the 
learned HCJ failed to take cognizance of the contractual 
provisions. The CA also found that the learned HCJ: (a) 
failed to appreciate that the Defendant’s director (who 
signed the documents in (i)) was not running the Project 
or the accounts of the Defendant; or (b) did not have 
judicial appreciation of how this director came to sign 
them (as “… they were given to him by the Plainti�’s director 
who was also his partner in another company”).

3. Defendant’s counterclaim

 CA found no error in the learned HCJ’s dismissal of the 
counterclaim based on the following �ndings: 

a. The Defendant’s sole witness did not produce 
receipts for recti�cation works and the Defendant’s 
failure to call any consultant or contractor as a 
witness;

b. The computer-generated document was not 
supported by a certi�cate under s.90A Evidence 
Act 1950 and the Defendant’s witness did not know 
who entered the data;

c. The delay in the issuance of the CCC was caused by 
Defendant (by failing to get approvals) and not by 
the Plainti�; and

d. The Defendant’s sole witness lacked credibility, as his 
oral evidence (at trial) contradicted 
contemporaneous documentary evidence.

 Accordingly, the CA found no reason to disturb the 
learned HCJ’s dismissal of the counterclaim.

Written by
Dr Sivasangaran Nadarajah
Member, Publications Committee 
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