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To Members of the Malaysian Bar
Arbitration & Construction Law Case Spotlight (July 2026)

The Bar Council Arbitration and Construction Law Committee is pleased to issue the July 2026
edition of Case Spotlight, which features key decisions on arbitration or construction, drawn
from both Malaysian and foreign jurisdictions. The objective is to keep Members updated on
emerging jurisprudence and procedural developments that may be of interest to arbitration or
construction law practitioners.

The cases covered in this edition are as follows:

1) VKPT Sdn Bhd v LLC Infra Sdn Bhd [2026] CLJU 2298 (Court of Appeal)

Keywords: Construction Industry Payment and Adjudication Act 2012 — Sections 13, 15, 16
and 28 — Companies Act 2016 — Section 466 — Winding up — Whether an adjudicated costs
order is an “adjudication decision” — Whether registration under Section 28 is required before
a winding-up petition may be presented — Indisputability of adjudicated debt — Genuine dispute
on substantial grounds — Sian Participation Corp v Halimeda International Ltd
Written by: Deepak Mahadevan

2) Apex Communications Sdn Bhd v PCS Vision Sdn Bhd [2026] MLJU 2548

Keywords: Adjudication — Construction contract — Section 2 of CIPAA 2012 — Injunction —
Section 41 of Specific Relief Act 1950
Written by: Haemarubini d/o Pushpa Rajah

A3 Yap Kien Foong v Chong Chiang Fan [2026] MLJU 2434

Keywords: Stay pending arbitration — Section 10 of Arbitration Act 2005 — Fresh steps in the
proceedings
Written by: Faeza Suraya Roselan

The case highlights may be accessed here (see page 2 onwards).
Thank you.
Nimalan Devaraja and Abang Iwawan

Co-Chairpersons
Bar Council Arbitration and Construction Law Committee
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Case
VKPT Sdn Bhd v LLC Infra Sdn Bhd [2026] CLJU 2298

Jurisdiction
Malaysia

Court
Court of Appeal

Keywords:

Construction Industry Payment and Adjudication Act 2012 — Sections 13, 15, 16 and 28 - Companies Act 2016 - Section 466 -
Winding up - Whether an adjudicated costs order is an “adjudication decision” — Whether registration under s. 28 is required
before a winding-up petition may be presented - Indisputability of adjudicated debt — Genuine dispute on substantial grounds —

Sian Participation Corp v Halimeda International Ltd

Background

LLC Infra Sdn Bhd (“the Respondent”) was engaged by VKPT
Sdn Bhd (“the Appellant’) as sub-subcontractor for trackwork
and power conductor rail installation works on the LRT3 project.
The Respondent terminated the sub-subcontract, and the
Appellant commenced adjudication ("Adj 4939") against the
Respondent.

By an adjudication decision dated 11.1.2024 ("AD 4939"), the
adjudicator dismissed the Appellant’s claims in their entirety and
awarded costs of RM98,300.00 to the Respondent. The Appellant
did not apply to set aside AD 4939 under s. 15 CIPAA, and the
Respondent did not register AD 4939 as a judgment under s. 28
CIPAA.

Together with a separate costs order of RM2,080.00 obtained by
the Respondent in unrelated judicial management proceedings,
the combined debt of RM100,380.00 formed the basis of a
statutory demand and, subsequently, a winding-up petition
against the Appellant under s. 466(1)(a) of the Companies Act
2016.

Shortly before the petition hearing, the Appellant filed a fresh
suit ("Suit 81") seeking final determination of the underlying
construction disputes. The Appellant also applied to stay

the winding-up petition pending determination of its s. 16
CIPAA application. On 21.1.2025, the High Court dismissed

the application to stay the winding-up petition and made the
winding-up order. The s. 16 CIPAA application was subsequently
withdrawn.

Decision of the Court of Appeal

The Court of Appeal (Ong Chee Kwan JCA delivering the
judgment) allowed the appeal and set aside the winding-up
order.

Key Findings

1. The costs order was an “adjudication decision”

The Court distinguished Multazam Development Sdn Bhd v Felda
Global Ventures Plantations (M) Sdn Bhd [2020] MLJU 606, where a

costs order made upon withdrawal of adjudication proceedings
(without any determination of the merits) was held not to be an
"adjudication decision”under s. 13 CIPAA.

Here, the adjudicator had determined the Appellant’s claims
on the merits and dismissed them with costs. The Court held
that a costs order made as a consequence of a substantive
determination is an integral part of the adjudication decision,
and is accordingly subject to the full CIPAA regime, including
set-aside (s. 15), stay (s. 16), registration for enforcement (s. 28),
and extinguishment upon final determination (s. 13(c)).

2. Registration under s. 28 CIPAA is the watershed for
indisputability

The Court held that Likas Bay Precinct Sdn Bhd v Bina Puri Sdn

Bhd [2019] 3 MLJ 244 establishes only that registration under s.
28 is not a procedural precondition to presenting a winding-up
petition; it does not establish that an adjudication decision, once
made, is indisputable.

The Court held that Bludream City Development Sdn Bhd v
Pembinaan Bina Bumi Sdn Bhd [2024] 4 MLJ 67 is confined

to its facts, where the adjudication decision had in fact

been registered under s. 28. Registration is what converts a
temporarily-binding, disputable adjudicated debt into an
indisputable judgment debt. Absent registration, the debt
remains an adjudicated debt, and the debtor company remains
entitled to resist a winding-up petition by showing a genuine
dispute on substantial grounds.

3.The Sian/V Medical Services standard applies

The Court applied the test in Sian Participation Corp (In
Liquidation) v Halimeda International Ltd [2024] UKPC 16, as
endorsed by the Federal Court in V Medical Services (M) Sdn
Bhd v Swissray Asia Healthcare Co Ltd (Civil Appeal No. 02(f)-1-
02/2024(W)): a winding-up petition will be stayed or dismissed
only where the debt is genuinely disputed on substantial
grounds, and mere non-admission of a debt is insufficient.



4, Suit 81 established a genuine and substantial dispute
on the facts

The Court held that the commencement of court or arbitration
proceedings for final determination under s. 13(c) will ordinarily
be sufficient to establish a genuine and substantial dispute in
relation to an unregistered adjudication decision, although this
is not an automatic rule.

This is qualified: the winding-up court retains jurisdiction to
disregard proceedings that are filed collusively or belatedly to
stifle a petition. Relevant indicia include the proximity between
filing and the petition hearing, the absence of any prior steps
toward litigation, and whether the claims merely replicate
matters already dismissed in the adjudication. On the facts, the
Court held that Suit 81 was not shown to be mala fide, since
the Appellant had already flagged its intention to challenge the
adjudicated claims in its affidavit in opposition to the petition.

5. Costs order falls together with the adjudication
decision

The Court rejected the Respondent’s argument that the
Adjudication Costs, being a procedural/forensic outcome,

could survive independently of a final determination on the
substantive claims. The Court held that s. 13(c) operates on the
adjudication decision as a whole, automatically and without any
further order; if the underlying disputes are finally determined,
the entire adjudication decision, including its costs component,
ceases to be binding.

This applies even where the final determination confirms the
adjudicated outcome. In that situation, the parties’ substantive
positions remain unchanged, but the final judgment or award
replaces the adjudication decision as the operative instrument.

Comment

This decision is significant for CIPAA practitioners as it reconciles
two lines of authority that had been read as being in tension,
namely Likas Bay and Bludream, by drawing a clear distinction
between registration as a procedural precondition to presenting
a petition (not required), and registration as the substantive act
that confers indisputability on the debt (required).

The case confirms that:

a costs order made upon a substantive dismissal of a

claim in adjudication is itself an “adjudication decision’,
unlike a bare procedural costs order made on withdrawal
(Multazam);

an unregistered adjudication decision remains a disputable
debt for winding-up purposes, and the debtor company
may resist a petition founded on it by showing a genuine
dispute on substantial grounds; and

the filing of proceedings for final determination under s.
13(c) CIPAA will ordinarily suffice to establish such a dispute,
unless shown to be a mala fide, tactical device.

From a practical standpoint, this judgment gives creditors a
strong incentive to register adjudication decisions as judgments
under s. 28 CIPAA before presenting a winding-up petition.
Once registered under s. 28, the adjudicated debt is treated

as a judgment debt for enforcement purposes. In resisting a
winding-up petition, the debtor may no longer simply reopen
the underlying dispute and is generally confined to establishing
a bona fide cross-claim or set-off on substantial grounds
equaling or exceeding the judgment debt. This remains subject
to any appeal, stay, setting aside of the enforcement order or
subsequent final determination under s. 13(c) CIPAA Conversely,
debtor companies facing an unregistered adjudication decision
retain a meaningful avenue to resist winding up by promptly
commencing proceedings for final determination of the
underlying dispute.

As this is a Court of Appeal decision addressing a point on which
first-instance authority has been described as conflicting, it is
likely to be treated as the leading statement of principle on the
interaction between CIPAA's temporary finality regime and the
winding-up jurisdiction under the Companies Act 2016, pending
any further appellate clarification.

Written by,
Deepak Mahadevan



Case
Apex Communications Sdn Bhd v PCS Vision Sdn Bhd

Jurisdiction
Malaysia

Court
High Court

Keywords:

Adjudication - Construction Contract - S2 CIPAA 2012 - Injunction - S41 Specific Relief Act 1950

Introduction

The case deals with the question of whether the plaintiff's right not
to be subjected to adjudication proceedings under Construction
Industry Payment and Adjudication Act 2012 (“CIPAA”") can be
allowed in the absence of a written construction contract.

Background

Following the plaintiff's non-payment for the works done, the
defendant commenced adjudication proceedings against the
plaintiff for the said payment. In filing the adjudication proceedings,
the defendant relied on the agreements entered between the
parties.

Subsequently, the plaintiff filed an injunction application herein
to resist the adjudication proceedings. The plaintiff contended
that the agreements were for "banking purposes only” and was not
“construction contract made in writing" under section 2 of CIPAA.
To this end, there is a letter that was issued by the plaintiff and
accepted by the defendant, wherein the parties agreed that the
agreements:-

‘are exclusively meant for your banking purpose only and we shall
enter into a Joint Venture Agreement to formalize and substitute
our agreement of the above project.”

The plaintiff also contended that this letter evidences the existence
of joint venture arrangement between the parties. Notably,
however, no joint venture agreement was ever entered into by the
parties to formalise and substitute the agreements.

Key Issue

The issues before the High Court were as follows:-

(@) Whether the plaintiff satisfies the threshold for an injunction;
and

(b) Whether this is a clear case of absence of jurisdiction justifying
court’s intervention

Findings of the High Court

In dismissing the plaintiff's application, the High Court held as
follows:-

1. The plaintiff has failed to satisfy the test for an injunction as
laid down in Keet Gerald Francis Noel John v Mohd Noor
bin Abdullah & Ors [1995] 1 MLJ 193. In this regard:-

(@)

There is a serious issue to be tried.

There are contested facts between the plaintiff and defendant
on the existence of parties'true relationship. In light of this, it
would be inappropriate to conclusively determine this

issue at this stage.

Damages and statutory remedies are adequate.

The plaintiff's contentions herein are centred on jurisdictional
challenge. Section 27 of the CIPAA provides an avenue for

the plaintiff to raise jurisdictional challenges in an adjudication
proceeding, including after the adjudication decision has
been rendered. Hence, participation in adjudication
proceedings does not constitute irreparable harm to the
plaintiff.

The balance of convenience lies towards the defendant.
By allowing the plaintiff's application, it would restrain the
defendant’s statutory right to adjudicate. This would in

turn render the following consequences:-

defeat the legislative purpose of CIPAA;

encourage respondents in CIPAA adjudications to routinely
bypass the adjudication process by coming to Court with like
applications;

transform the Court into a pre-adjudication screening
mechanism.

Accordingly, the defendant ought to be allowed to proceed.

There is no clear case of absence of jurisdiction justifying
court’s intervention.

On the facts, the plaintiffs are not disputing that there are
written contracts but that the agreements should not be
given effect. This is a merit argument, which would require a
determination based on the existence and terms of an oral
joint venture (if any), the construction of the letter conclusively
and a resolution of conflicting factual narratives. In these
circumstances, there is a clear dispute as to the true nature of
the existing contract rather than an absence of a contract on
its face.



3. Additionally, the Court also held that the plaintiff's reliance on
section 41 of the Specific Relief Act 1950 to declare its existing
legal right, is misconceived. On the facts, there is no existing
legal right “not to be adjudicated” as such right is currently
being disputed. As stated above, there is a clear dispute
between the parties as to the written contract governing
the parties'relationship which can only be resolved upon full
evidential evaluation. Accordingly, such legal right cannot be
said to have been crystallised.

Written by Haemarubini d/o Pushpa Rajah



Case
Yap Kien Foong v Chong Chiang Fan [2026] MLJU 2434

Jurisdiction
Malaysia

Court
High Court

Keywords:

Stay pending arbitration — Section 10 of Arbitration Act 2005 - Fresh steps in the proceedings

Background

Parties entered into a Partnership Deed, where Clause 19 thereof
states that “all disputes and questions whatsoever” shall be referred to
arbitration. Notwithstanding this, the Plaintiff filed an application in
court for an injunction (hereinafter the “Injunction Application”)
and in the course of it, the Defendant filed an application for stay
under section 10 of the Arbitration Act 2005 (“Arbitration Act’)
(hereinafter the “Stay Application”).

The primary issue that arose regarding the Stay Application is
whether the Defendant had taken fresh steps in the proceedings
which constitute a waiver of the right to rely on arbitration under
section 10 of the Arbitration Act. The Defendant had: attended a
case management and participated fully in the Court’s directions,
where there was no indication that the arbitration clause would be
invoked; filed an Affidavit in Reply for the Injunction Application;
and filed Written and Reply Submissions for the Injunction
Application. It was only after the Defendant had done all these that
she filed the Stay Application.

High Court’s Decision

[t is clear from the Defendant’s conduct outlined above that she
had indeed taken fresh steps in the proceedings. She only filed the
Stay Application when the litigation had “progressed to an advanced
stage’, at which point she had already challenged the Injunction
Application on merits.

The Affidavit in Reply filed by the Defendant for the Injunction
Application contains a statement that it was filed “without
prejudice to arbitration’, which the Defendant sought to rely on as a
reservation of her rights. However, the Court was of the view that
a single bare disclaimer does not negate the Defendant’s conduct.
The Defendant had also failed to communicate any further
reservation of rights to the Court during the case management.

Therefore, the Stay Application was dismissed with costs.
Comment

The requirement for there to be no fresh steps taken in legal
proceedings to justify a stay pending arbitration is one that must
be taken seriously. Parties and counsel should proceed with caution
in filing an application for stay under section 10 of the Arbitration

Act.

Written by Faeza Suraya Roselan
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