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Highlights from the Appellate Courts

Public Prosecutor v Syed Saddiq bin Syed Abdul Rahman and Other Appeals (FC)
Criminal law — Charges of abetting offence of criminal breach of trust, criminal misappropriation, money laundering

Panel:

Abu Bakar Jais, PCA (dissenting)
Che Mohd Ruzima Ghazali, FCJ

Collin Lawrence Sequerah, FCJ

Overview

The appeals in Public Prosecutor v Syed Saddiq bin Syed
Abdul Rahman and Other Appeals (Criminal Appeal No:
05(LBM02-06/2025(W)) & Ors) concerned the criminal liability
of the former Armada (Bersatu youth wing) Chief, Syed Saddiq
bin Syed Abdul Rahman [SS], arising from two separate incidents
involving political funds:

i.  the withdrawal of RM1 million from Armada’s bank account,
which formed the basis of the abetment of criminal breach
of trust charge; [Charge 1]; and

ii.  thetransfer of RM120,000 raised for SS's 2018 election
campaign into his personal account, which formed the
basis of the dishonest misappropriation charge under
section 403 of the Penal Code [Charge 2] and the
consequential money laundering charges under section
4(1)(b) of the Anti-Money Laundering, Anti-Terrorism
Financing and Proceeds of Unlawful Activities Act 2001
[Charges 3 & 4.

By a majority, the Federal Court affirmed SS's acquittal. All three
judges agreed that Charge 1 was not made out. The split arose
on the remaining charges.

Charge 1 - Abetment of Criminal Breach of Trust

Background

Following the “Sheraton Move”, SS was alleged to have instructed
Rafig Hakim Razali [PW13], Armada’s Assistant Treasurer, to
withdraw RM1 million from Armada’s account without the prior
approval of Bersatu's Supreme Council, required under Article
24.8 of the Bersatu Constitution for all “‘perbelanjaan” exceeding
RM500,000 at any one time.

Majority Opinion

Collin Sequerah FCJ held that, on a plain and literal reading,
Article 24.8 restricts “perbelanjaan”or expenditure, and not
“pengeluaran” or withdrawal of funds, which is distinct since a
withdrawal is merely the movement of funds and does not,
without more, establish dishonest misappropriation or
conversion.

Che Mohd Ruzima Ghazali FCJ agreed, adding that the Bersatu
Constitution is, after all, only a party’s internal rulebook and not
law. Non-compliance with it will attract disciplinary action by the
party, not a criminal charge, unless the conduct independently
amounts to an offence.

Both judgments noted that the monies actually used from the
RM1 million were distributed for Armada’s Covid-19, Ramadhan
and Hari Raya programmes, and fell below the RM500,000
threshold in any event, so Supreme Council approval was never
required.

Further, the evidence that PW13 was instructed to “clearkan”the
monies in Armada’s account was found to be unreliable, PW13
himself having conceded in cross-examination that “clearkan”
was his own understanding, and not necessarily SS's words.

Concurring Opinion

Abu Bakar Jais PCA reached the same result but for a distinct,
threshold reason that the charge itself did not disclose how SS
was said to have abetted the dishonest misuse of the funds.

His Lordship considered that the charge, as drafted, left the
essential act of abetment unstated, which was too unclear to
answer and unfair on that basis alone.

His Lordship nonetheless also accepted that a withdrawal alone
does not amount to an actus reus of criminal breach of trust
under s.405 of the Penal Code, thus there can be no abetment.

Charge 2 - Dishonest Misappropriation

Background

RM120,000 raised at fundraising dinners in Muar and Ampang
for SS's 2018 election campaign was deposited into the account
of Armada Bumi Bersatu Enterprise [ABBE], a sole proprietorship
operated by PW13, then transferred in four RM30,000 tranches
into SS's personal account.

Majority Opinion

Both majority judgments treated ownership as the pivotal and
fatal gap in the prosecution’s case. Their Lordships held that
misappropriation requires proof that the property must belong
to a person other than the accused, and found no evidence
establishing that the RM120,000 belonged to ABBE, Armada, or
PW13.

Rather, the RM120,000 was held in trust for SS in ABBE's account.

Che Mohd Ruzima Ghazali FCJ examined PW13's own witness
statement, in which PW13 recorded that the fundraiser was
organised expressly “untuk YB Syed Saddig sendiri”and “bukan
untuk kegunaan politik Armada tetapi untuk kegunaan politik YB
Syed Saddiq”.



The prosecution’s failure to call Mohamed Amshar [DW2] and
Nurul Hidayah, the persons who actually organised the
fundraisers, further attracted an adverse inference against the
prosecution under s.114(g) of the Evidence Act 1950.

Both judgments also accepted the reimbursement explanation
that SS had spent around RM 170,000 of his own money and
borrowed funds in advance of the campaign, so that the
RM120,000 collected afterward did not operate to enrich him at
another’s expense.

Dissenting Opinion

In Abu Bakar Jais PCA's view, the money did not cease to belong
to the donors simply because it passed into an account under
SS's control; it belonged to SS only if it was spent for the “specific
purpose” of the election campaign, and the evidence showed
the transfers into SS's personal account occurred days before the
campaign period even began, so that the purpose “never
achieved”.

His Lordship was troubled by the layered movement of funds
from ABBE's account to SS's Maybank account, and on again to
his ASB investment account, questioning the necessity of this
“elaborate trail” rather than a direct deposit, if the money were
truly SS's own.

On the reimbursement defence, he held that a donor giving
money for a stated future purpose cannot be treated as having
authorised its use to repay the recipient for expenses already
incurred, absent evidence that reimbursement was ever the
donors'intention.

Charges 3 & 4 - Money Laundering

Both Charges 3 & 4 were predicated entirely on Charge 2, the
RM100,000 moved into SS's ASB account being alleged
proceeds of the 5403 offence of Charge 2.

The majority held accordingly that the Charges 3 & 4 could not
be sustained once the predicate offence collapsed. Abu Bakar
Jais PCA, having found the Charge 2 proved, held the opposite,
noting that s.403 is itself a scheduled “serious offence” under
Schedule 2 of the Anti-Money Laundering, Anti-Terrorism
Financing and Proceeds of Unlawful Activities Act 2001.

Allegations of Improper Pressure on Witnesses

A subsidiary but significant point concerned the defence’s
contention that MACC officers had improperly pressured
prosecution witnesses, including PW13, into tailoring their
evidence.

The majority accepted there was merit in this contention,
pointing to PW13's evident distress in remand, inconsistencies
between his examination-in-chief and cross-examination, and
corroborating evidence from PW10 and DW4 (the latter having
lodged a police report alleging mistreatment).

Abu Bakar Jais PCA took the opposite view of the same material,
describing remand as an ordinary investigative step that does
not itself establish undue pressure, and noting that, when
pressed under cross-examination on whether there was
pressure from MACC, PW13 was himself unable to confirm it:
“Err... kemungkinan ada, tapi saya tak tahulah secara detail”. His
Lordship considered the assertions of pressure unsupported by
real and concrete evidence.

Written by
Edward Lee Way Yang
Member, Publications Committee



Suriwong International Sdn Bhd v Menteri Kewangan, Malaysia & Ors (FC)
Trade and commodities — Imposition of anti-dumping duties — Powers of the Minister of Finance under section 14A of the Customs Act
1967 and section 62 of the Goods and Services Tax Act 2014 to refuse remission of anti-dumping duties

Panel:

Abu Bakar Jais, PCA
Rhodzariah Bujang, FCJ
Vazeer Alam Mydin Meera, FCJ

Facts

In Suriwong International Sdn Bhd v Menteri Kewangan,
Malaysia & Ors (Civil Appeal No.: 01(f)-31-10/2024(W)), the
Appellant, Suriwong International Sdn Bhd, supplied building
materials for local use. In or around 2016, it imported cellulose
cement fibre from two Thai exporters, Mahaphant Fibre-Cement
Public Company Limited (later Shera Public Company Limited)
("Shera”) and TPI Polene Public Limited (“TPI Polene”), engaging
Samasia Trading as its tax agent for customs declaration and
clearance. It was undisputed that imports from Shera were
subject to an anti-dumping duty ("ADD") of 31.14% under HS
Code 68.11.82.9000, as classified in the Customs (Anti-Dumping
Duties) Order 2014 made under the Countervailing and
Anti-Dumping Duties Act 1993 ("CADD Act”).

TPI Polene was not a company expressly listed under the 2014
Order. In an abundance of caution, the Appellant’s tax agent
enquired with the Department of Foreign Trade, Government of
Thailand, which responded that the HS Code for TPI Polene was
68.11.89.9000, and further obtained confirmation that no ADD
was chargeable under that code. Hence, from June 2016 to July
2019, the 2" and 3 Respondents did not impose any ADD on
the products imported from TPI Polene.

Following an audit of the Appellant’s imports for the period
1.10.2016 to 30.9.2019, the Appellant received, on 27.10.2020, a
Bill of Demand from the 3¢ Respondent under section 17(1) of
the Customs Act 1967 and section 43 of the Goods and Services
Tax Act 2014, stating that it had committed an offence by using
an inaccurate tariff code and demanding RM2,195,184.28 as the
shortfall in duty. The Appellant’s appeal to the 1 Respondent,
the Minister of Finance, for remission was dismissed by letter
dated 17.6.2021 without reasons, as was a further appeal. The
Appellant then commenced judicial review proceedings to
quash the Bill of Demand and the 15 Respondent’s decisions
refusing remission.

Decision of the High Court

The High Court dismissed the Appellant’s judicial review
application, holding that the Appellant had a duty in law to
provide the correct HS Code when importing goods from TPI
Polene, and if it is found to be wrong due to inadvertence, error,
or any other reason, the tax can be retrospectively imposed.
Although TPI Polene was not expressly named in the Schedule to
the 2014 Order, the category of “Others” meant that any
company other than those expressly named would fall under
that category and be liable to the maximum ADD of 31.14%. The
High Court also held that the Appellant had no right to an oral
hearing, and the 15 Respondent had no duty to give reasons for
his refusal to remit the impugned ADD.

Decision of the Court of Appeal

The Court of Appeal affirmed the High Court’s decision. The
Court of Appeal held as follows:

(@) Theinclusion of a residual category is a frequently used
drafting tool typically employed to prevent avoidance
behaviour, without which a foreign producer could simply
incorporate a new entity to escape duties. The use of a
category entitled “others”was entirely in accord with the
object and purpose of the parent Act.

(b) The Thai certification appeared to be a document used for
exporting goods out of Thailand. No evidence was led as to
its effect under the laws of Thailand, and in any event, it did
not bind Malaysia.

() The duty of the 15t Respondent to give reasons is
contingent on the facts. As the Appellant had been given
the right to be heard and the audit results explained in a
roundtable discussion, the refusal was straightforward and
“not a bolt out of the blue that called for reasons to be
given”.

(d) The use of the wrong tariff code was wilful and as the
Appellant chose to rely on the advice of a tax agent, the
refusal to allow remission was not disproportionate.

Decision of the Federal Court
Leave was granted on two questions:

Question 1: whether the maximum 31.14% ADD could be
imposed through the “others” category; and

ii.  Question 2: whether the Minister had to give reasons for
refusing remission.

The Federal Court allowed the appeal.

Question 1 - The “Others” category and the expedited
review under section 28B of CADD Act

(@) The fundamental premise to the imposition of ADD is that
there must be dumping activity and injury caused to the
domestic industry. Article VI of the General Agreement on
Tariffs and Trade 1994 ("GATT") is binding on Malaysia (as
Malaysia is a Member State) and the CADD Act has, as far as
practicable, incorporated its salient provisions as locally
enforceable anti-dumping laws.

(b) Section 15(2) of the CADD Act shows that the process of
inquiry envisages an exercise of discretion to adjust the



quantum of duty so much as it is sufficient to eliminate the
injury. It does not give the Government a carte blanche to
impose ADD as a matter of executive policy. Subsidiary
legislation must not be read in vacuo, but interpreted
harmoniously by focusing on the underlying purpose and
intent of the law. The process must be stringent and the
provisions of the CADD Act mandatorily complied with.

Under section 28B of the CADD Act, an exporter or
producer subject to a definitive ADD but who has not
exported to Malaysia during the period of investigation is
entitled to an expedited review to establish an individual
duty rate, and no ADD shall be imposed while that review
is being carried out. Neither the Appellant nor TPI Polene
had participated in the investigation leading to the 2014
Order, as the Appellant imported the products only from
2017 to 2019. Hence, before imposing any ADD, there
ought to have been an expedited review to ascertain an
individual rate for TPI Polene.

The reliance on the “Others” category to impose the
maximum 31.14% ADD was therefore wrong in law. The
Respondents could not impose ADD on a blanket basis
based on a previous or one-off preliminary determination
of dumping and injury made some three years earlier in
relation to three different foreign companies under the
generic term “Others’, where it had not been established
and was contested that the product had caused genuine
injury or came within the HS Code where ADD was
previously declared payable. Question 1 was answered in
the negative.

Question 2 - Duty to give reasons by the 1 Respondent

(@) Having answered Question 1in the negative, it became
unnecessary to answer Question 2, as the Appellant’s
challenge on the 1°' Respondent’s refusal to remit was no
longer relevant.

Conclusion

The Federal Court allowed the appeal and set aside the orders of
both the High Court and the Court of Appeal, declaring the 3
Respondent’s Bill of Demand dated 27.10.2020 null and void and
of no effect. Costs of RM100,000 at the Federal Court and below
were awarded to the Appellant, with any duty already paid to be
refunded within 30 days.

Written by
Vanessa Yeong Yen Zan
Member, Publications Committee



Siti Fairuz Shamsuri & Ors v Nik Mohd Suhaimi Ahmad Ghazali and Other Appeals (CA)
Civil procedure - Civil appeals — Rules 5 and 8 of the Rules of the Court of Appeal 1994 — Notice of Cross-Appeal / Tort — Wrongful

imprisonment — Abuse of process — Malicious process

Panel:

Azhahari Kamal Ramli, JCA
Ahmad Kamal Md Shahid, JCA
Nadzarin Wok Nordin, JCA

Overview

The Court of Appeal decision in Siti Fairuz Shamsuri & Ors v
Nik Mohd Suhaimi Ahmad Ghazali and Other Appeals (Civil
Appeal No.: W-0T1(NCVC)(W)-484-09/2023 & Ors), concerned
three (3) related appeals, heard together as they arose from the
same High Court decision, brought by way of a civil suit filed by
Nik Mohd Suhaimi Ahmad Ghazali (“the Plaintiff’) against four
(4) officers of the Malaysian Anti-Corruption Commission
("MACC"), three (3) Deputy Public Prosecutors, MACC and the
Government of Malaysia (collectively “the Defendants”), for
false imprisonment/wrongful arrest/harassment and malicious
prosecution, arising from his arrest, detention and prosecution
for an offence under section 468 of the Penal Code, of which he
was ultimately acquitted.

As the parties' respective positions as Appellant and Respondent
differed across the three (3) appeals, they are, for ease of
reference, referred to in this case note by their High Court
designations as the Plaintiff and the Defendants, save where the
discussion concerns a specific appeal, in which case their
standing as Appellant or Respondent in that particular appeal is
stated expressly.

The High Court held, on a balance of probabilities, that the
Plaintiff had proved his claim for wrongful
imprisonment/arrest/harassment, which it “rebranded” as the tort
of “malicious process or abuse of process’, but dismissed his
claim for malicious prosecution against the Defendants.
Damages totalling RM900,000.00 were subsequently awarded.

The three (3) appeals were as follows:

1) Appeal 484 - the Defendants appealed against the finding
on liability, and were accordingly the Appellants, with the
Plaintiff as Respondent; the Plaintiff also filed, within Appeal
484, a Notice of Cross-Appeal against the dismissal of his
malicious prosecution claim;

2) Appeal 386 - the Plaintiff appealed against quantum, and
was accordingly the Appellant, with the Defendants as
Respondents; and

3) Appeal 406 - the Defendants appealed against quantum,
and were accordingly the Appellants, with the Plaintiff as
Respondent.

In coming to its decision, the Court of Appeal addressed four (4)
questions:

1) Whether the Respondent’s Notice of Cross-Appeal was
competent;

2)  Whether the cause of action of "abuse of process/malicious
process”had been sufficiently pleaded;

3)  Whether the tort of “abuse of process/malicious process”
applies to criminal, as opposed to civil, process; and

4)  If liability were established, the appropriate quantum of
damages.

The Court of Appeal held that the Notice of Cross-Appeal was
incompetent and struck it out; that although the facts pleaded
were sufficient to disclose the tort of abuse of process/malicious
process, that tort applies only to abuse of civil process and has
no application to criminal investigation or prosecution, for
which the only recognised remedy is the tort of malicious
prosecution. As the Plaintiff had not separately appealed the
dismissal of his malicious prosecution claim, the finding of
liability against the Defendants could not stand. Appeal 484 and
Appeal 406 were accordingly allowed, and Appeal 386 was
dismissed, with costs of RM30,000.00 in each of the three (3)
appeals payable by the Plaintiff to the Defendants.

Background

The Plaintiff was a Director of Setia Perkasa Sendirian Berhad
("SPSB"), a company providing security services. In March 2013,
the MACC received information alleging that the Plaintiff had
committed bribery. Investigations did not yield sufficient
evidence of bribery, but the investigating officer formed the
view that the Plaintiff may have used a fake document, an
offence under section 468 of the Penal Code.

On 19.3.2014, the Plaintiff attended MACC Headquarters in
Putrajaya as directed, but was arrested upon arrival. He was
thereafter driven to Kuantan, spent the night in a lock-up, and
was charged the next morning at the Kuantan Sessions Court
while handcuffed. He was, according to him, paraded before the
media outside the court, and alleged that he was harassed,
threatened and induced to plead guilty throughout the process.
He did not plead guilty, and his trial ultimately ended in an
acquittal at the close of the prosecution’s case, without his
defence being called. The Public Prosecutor’s appeal against the
acquittal was later withdrawn.

The Plaintiff sued the MACC officers for false
imprisonment/wrongful arrest/detention/harassment, and the
Deputy Public Prosecutors for malicious prosecution. On
25.8.2023, the High Court found, on a balance of probabilities,
that the Plaintiff had proved his claim for wrongful
imprisonment/arrest/harassment, which it “rebranded”as the
newly recognised tort of “malicious process or abuse of process’,
applying the eggshell skull rule and finding that the Plaintiff had
been physically and psychologically mistreated in the course of
his arrest and detention. However, the High Court disallowed
the claim for malicious prosecution, holding that this tort is
unsustainable in Malaysia because of the Attorney General's



discretionary prosecutorial power under article 145(3) of the
Federal Constitution.

On 28.5.2024, the High Court assessed damages at
RM200,000.00 general damages, RM100,000.00 special damages,
RM400,000.00 aggravated damages and RM200,000.00
exemplary/punitive damages (total RM900,000.00), together
with costs of RM10,000.00.

Dissatisfied, the Defendants appealed against liability (Appeal
484) and against quantum (Appeal 406), while the Plaintiff
appealed against quantum (Appeal 386) and filed, within
Appeal 484, a Notice of Cross-Appeal against the dismissal of his
malicious prosecution claim. As all three (3) appeals arose out of
the same High Court decision, they were heard together by the
Court of Appeal.

Decision of the Court of Appeal

Question (1): Whether the Respondent’s Notice of Cross-Appeal was
competent

The Appellants raised a preliminary objection that the
Respondent’s Notice of Cross-Appeal, which sought to
challenge the dismissal of his malicious prosecution claim, was
incompetent, as their own Notice of Appeal was confined to the
High Court’s finding on abuse of process/malicious process and
the costs order, and did not touch on malicious prosecution.

The Court of Appeal agreed. Distinguishing a Notice of Appeal
under Rule 5 of the Rules of the Court of Appeal 1994 ("RCA
1994") from a Notice of Cross-Appeal under Rule 8, the Court
held, applying Kabushiki Kaisha Ngu v Leisure Farm
Corporation Sdn Bhd [2016] 6 MLRA 373;[2016] 5 MLJ 557, that
the word "vary”in Rule 8 must be given its ordinary meaning,
and that a cross-appeal cannot be used to set aside or reverse a
substantive finding that was not the subject of the appellant’s
own appeal; a separate Notice of Appeal is required for that
purpose, citing Pengerusi Suruhanjaya Pilihanraya Malaysia
v See Chee How & Anor [2015] 6 MLRA 353;[2016] 3 MLJ 365.

As the Appellants'appeal was confined to the change of cause
of action from unlawful arrest/detention to abuse of
process/malicious process, the Respondent’s cross-appeal,
which sought to reopen the dismissed claim for malicious
prosecution, exceeded the permissible scope of Rule 8. The
Notice of Cross-Appeal was accordingly struck out, and the
merits of the malicious prosecution claim were not considered.

Question (2): Whether the tort of abuse of process/malicious process
had been sufficiently pleaded

The Appellants contended that the learned High Court Judge
("HCJ") erred in allowing a claim based on abuse of
process/malicious process, a cause of action which had not
been expressly pleaded in the Statement of Claim.

The Court of Appeal held that, under Order 18 rule 7 of the Rules
of Court 2012, it is the material facts, not the legal label, that
must be pleaded. A review of the Statement of Claim showed
that the material facts pleaded — the manner of arrest, the denial
of access to family, the tight handcuffing, and the inducement
to plead guilty were sufficient to disclose the cause of action,
even though the words “abuse of process/malicious process”did

not appear. The Appellants could not, therefore, be said to have
been taken by surprise.

Question (3): Whether the tort of abuse of process/malicious process
applies to criminal process

This was the central issue in the appeal on liability. The Court of
Appeal traced the tort of abuse of process/malicious process to
English and other Commonwealth authority, including the
dissenting judgment of Lord Denning MR in Goldsmith v
Sperrings Ltd [1977] 1 WLR 478, and its local application in
cases such as TN Metal Industries Sdn Bhd & Ors v Ng Pyak
Yeow [1996] 4 MUJ 567 and Malaysia Building Society Bhd v
Tan Sri General Ungku Nazaruddin Ungku Mohamed [1998]
2 MLJ 425. However, all of these cases concerned abuse of a civil
process initiated by a litigant, and none extended the tort to the
criminal sphere.

The Court of Appeal held that abuse of a criminal process is, and
remains, the exclusive province of the tort of malicious
prosecution, referring to the dissenting judgment of the Federal
Court in Hassan bin Marsom & Ors v Mohd Hady bin Ya’akop
[2018] 5 MLJ 141, subsequently approved in Sri Sanjeevan a/l
Ramakrishnan v ASP Poonnam E Keling & Ors [2025] 3 MLJ
296, and the recent Court of Appeal decision in Mohammad
Najib Tun Haji Abdul Razak v Thomas Thomas @ Mohan K
Thomas [2026] 3 MLRA 740, which had expressly disapproved
of the High Court’s approach in the present case. The
prosecutorial discretion under article 145(3) of the Federal
Constitution does not immunise the Attorney General/Public
Prosecutor from suit, but any such suit must be brought in
malicious prosecution, not abuse of process.

The Court of Appeal further observed that the categories of
damage relied upon by the HCJ—the handcuffing, the
pre-planned media presence, and the parading of the
Respondent before the press—were all species of damage
properly falling within the tort of malicious prosecution, as
recognised in Clerk & Lindsell on Torts (24" Ed).

Since the High Court had dismissed the Respondent’s claim for
malicious prosecution, and the Respondent’s appeal against
that dismissal (by way of cross-appeal) had been struck out as
incompetent, there remained no surviving finding that the
elements of malicious prosecution, absence of reasonable and
probable cause and malice had been made out. It followed that
there was no basis for liability under the tort of abuse of
process/malicious process, which in any event does not apply to
criminal process. The Court of Appeal accordingly held that the
learned HCJ erred in allowing the Respondent’s claim, set aside
the High Court’s decision on liability dated 25.8.2023, and
allowed Appeal 484.

Question (4): Quantum of damages (Appeal 386 and Appeal 406)

As a consequence of its finding on liability, the Court of Appeal’s
decision necessarily set aside the High Court’s award on
quantum dated 28.5.2024. Nonetheless, for completeness, the
Court of Appeal went on to consider the appeals on quantum.

On general damages, the Court of Appeal held that the medical
evidence, which had been admitted by consent and was
therefore not open to challenge absent the calling of the
Plaintiff's own specialist, supported findings of depression



progressing to Major Depressive Disorder and anhedonia. The
HCJ's global award of RM200,000.00 was found to be manifestly
low, and the Court of Appeal would have increased it to
RM800,000.00.

On special damages, the Court of Appeal held, applying llkiw v
Samuels and Others [1963] 2 All ER 879 and Ong Ah Long v Dr
S Underwood [1983] 1 MLRA 154, that the Plaintiff had failed to
specifically plead and particularise his claimed losses, which was
fatal. The Court of Appeal further found that the Plaintiff's
resignation and sale of his shares predated his arrest, and that
no cost had in fact been incurred in respect of the claim for
employing Nepalese workers. The award of RM100,000.00 as
nominal special damages was set aside in its entirety.

On aggravated damages, applying Rowlands v Chief
Constable of Merseyside Police [2006] EWCA Civ 1773 and
Sambaga Valli KR Ponnusamy v Datuk Bandar Kuala
Lumpur & Ors [2018] 1 MLJ 784, the Court of Appeal found that
the Plaintiff's ongoing psychiatric condition, his registration as
an Orang Kelainan Upaya (OKU) (mental), and the permanent
stigma he suffered warranted an increase from RM400,000.00 to
RM500,000.00.

On exemplary/punitive damages, the Court of Appeal held,
applying Rookes v Barnard [1964] AC 1129 and Sambaga
Valli (supra), that the conduct of the MACC officers, including
the tight handcuffing, the pre-arranged media presence, and
the inducement to plead guilty amounted to oppressive and
arbitrary conduct by government officials warranting the court’s
disapproval. The award was increased from RM200,000.00 to
RM400,000.00.

Had liability been sustained, the total award on quantum would
therefore have been increased from RM900,000.00 to
RM1,700,000.00. Given the Court of Appeal’s finding on liability,
however, Appeal 406 (the Defendants appeal on quantum) was
allowed, and Appeal 386 (the Plaintiff's own appeal on
quantum) was dismissed.

Conclusion

The Court of Appeal unanimously set aside the decisions of the
High Court dated 25.8.2023 (on liability) and 28.5.2024 (on
quantum). Appeal 484 and Appeal 406 were allowed, and
Appeal 386 was dismissed. The Plaintiff was ordered to pay costs
of RM30,000.00 to the Defendants in each of the three (3)
appeals, subject to allocatur.

Written by
Yuki Lim Jie Ny
Member, Publications Committee



Kaisar Maxim Sdn Bhd v Ong Hock Tek (CA)

Administrative law - Judicial review - Section 22(2) of the Federal Territory (Planning) Act 1982 — Order 53 Rule 3(5) of the Rules of Court

2012 - Stay of development order pending disposal of judicial review

Panel:

Supang Lian, JCA

Wong Kian Kheong, JCA
Alwi Abdul Wahab, JCA

In Kaisar Maxim Sdn Bhd v Ong Hock Tek (Civil Appeal No.:
W-02(IM)-1170-06/2025), the Court of Appeal considered
whether the High Court has the power, under Order 53, rule 3(5)
of the Rules of Court 2012 ("ROC"), to stay a development order
issued by the Datuk Bandar Kuala Lumpur (‘'DBKL") pending the
disposal of a judicial review application, in favour of an applicant.

Brief Facts

The Appellant owned a piece of land in Mukim Kuala Lumpur
(the"Appellant’s Land"). On 25.10.2017, the Appellant obtained
a development order from DBKL, pursuant to section 22(2) of the
Federal Territory (Planning) Act 1982, to develop the Appellant’s
Land (the “Development”). The Respondent was the owner and
occupant of the adjoining land (the “Respondent’s Land”).

Disputes arose between the parties in the course of the
Development. The Appellant alleged that the Respondent had
trespassed on the Appellant’s Land by erecting a structure on it,
and this culminated in the Appellant obtaining summary
judgment against the Respondent for trespass on 22.01.2025,
with an assessment of damages to follow.

In the High Court

Subsequently, on 17.05.2024, the Respondent filed a judicial
review application against DBKL seeking, among others, an order
of certiorari to quash the development order granted to the
Appellant. The Appellant was not a named party in the
application.

Upon the Respondent’s application, the High Court granted ex
parte leave for the judicial review application and an ex parte stay
of the development order pending the disposal of the judicial
review application, while directing that the Respondent’s
application for a stay be heard inter partes.

After being served with the ex parte stay order, the Appellant
applied to intervene in the proceedings. The High Court granted
an ad interim stay pending the inter partes hearing. On
04.09.2024, the High Court allowed the Appellant’s intervention
application, but refused to extend the ad interim stay order.

On 17.06.2025, the High Court granted a stay of the
development order pending disposal of the judicial review
application. The Appellant appealed against the inter partes stay
order, and applied for a stay of that order pending the disposal of
the appeal.

In the Court of Appeal

(i) Thecourt’s power to stay a development order under Order 53

rule 3(5), ROC

The Court first considered whether the definitions of
"proceeding”in Order 1, rule 4(1), ROC and section 3 of the Courts
of Judicature Act 1964 ("CJA") applied in construing the phrase
“proceedings in question”in Order 53, rule 3(5), ROC. The Court
held that those definitions are confined to court proceedings,
and do not apply to Order 53, which concerns decisions of
public authorities. Applying a harmonious construction with
Order 53, rule 2(4), ROC, the Court held that the phrase
"proceedings in question”refers to a decision of a public authority
and the execution of that decision by the public authority.

In this context, the Court found that once a development order
or planning permission is granted, it is the developer, and not
DBKL or the local planning authority, that executes the
development order. Accordingly, upon issuance of such an
order or permission, there is no execution by the public
authority that could constitute “proceedings in question” within
Order 53, rule 3(5), ROC. It followed that the High Court has no
power to stay a development order pending disposal of a
judicial review application.

The Court further held that, even where the developer’s
execution of the development order adversely affects the
applicant, such execution cannot be restrained by way of a stay.
According to the Court of Appeal, this is because Order 53, rule
2(3), ROC permits an injunction only at the substantive hearing
of the judicial review. A stay pending disposal of the judicial
review would, in substance, amount to an interlocutory
injunction, which circumvents Order 53, rule 2(3), ROC.

The Court also found that refusing a stay would not render the
judicial review academic or cause irreparable prejudice, as the
applicant remains entitled to pursue an order of certiorari to
quash the development order, and, if successful, may further
seek damages against the developer and/or a perpetual
mandatory injunction requiring the developer to dismantle or
take down the impugned development.

In light of the foregoing, the Court held that the ex parte stay

order, the ad interim stay order, and the inter partes stay order
were nullities ab initio as the High Court had no power under
Order 53, rule 3(5), ROC to grant such orders.



(i) Non-joinder of the Appellant

On the issue of non-joinder, the Court found that the
Respondent’s failure to join the Appellant as a party to the
judicial review proceedings lacked bona fides, on the basis that
the Respondent had actual knowledge of the Appellant and the
Development, and the non-joinder appeared to have been a
“retaliation” following the Appellant’s successful summary
judgment and assessment of damages in the earlier suit against
the Respondent.

(iii)  Exparte stay under Order 53, rule 3(5), ROC

The Court further held, as a matter of general application, that
Order 53, rule 3(5), ROC does not empower the High Court to
grant a stay of the “proceedings in question”on an ex parte basis.
The Court observed that, unlike Order 53, rule 3(2), which
expressly permits an ex parte application for leave, Order 53, rule
3(5) contains no such provision. Having regard to the potentially
far-reaching effect of a stay order, any party adversely affected
ought to be accorded the right to be heard before such an order
is made.

Accordingly, where an applicant seeks both leave to commence
judicial review proceedings and a stay under Order 53, rule 3(5),
ROC, the Court held that the leave application should first be
heard ex parte, with the Attorney General being entitled, under
Order 53, rule 3(3), ROC, to be served, to attend, and to object. If
leave is granted, the stay application should thereafter be heard
inter partes, with any party who may be adversely affected by
the proposed stay either cited or joined as a co-respondent, and
afforded an opportunity to object.

Conclusion

In view of the foregoing, the Court of Appeal allowed the
Appellant’s stay, and set aside the inter partes stay order.
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