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By a letter dated 25.8.2025, the applicant’s solicitors applied to 
the Shah Alam High Court for a revision of the Dismissal of Case 
Transmission Application, and for a transmission of the case to 
the High Court pursuant to the 1st limb of Section 41A(1) DDA. 
The Shah Alam High Court declined to do so by way of a letter 
to the applicant’s solicitors dated 27.8.2025.

The applicant then filed a Notice of Motion to the Court of 
Appeal, seeking leave to appeal against the High Court’s refusal 
to revise the Dismissal of Case Transmission Application.

One day before the hearing of the Notice of Motion, the Deputy 
Public Prosecutor (“DPP”) gave written notice to the Court 
of Appeal and the applicant’s solicitors raising a preliminary 
objection to the Court of Appeal’s lack of jurisdiction to hear the 
Notice of Motion. The applicant’s counsel requested the Court of 
Appeal to disregard the preliminary objection due to the DPP’s 
failure to give prior written notice to the applicant’s solicitors.

Decision of the Court of Appeal

Question (1): Whether the PP can object to the jurisdiction 
of the Court of Appeal without prior written notice to the 
applicant’s solicitors

The Court of Appeal answered Question (1) in the affirmative.

The Court of Appeal relied on the Federal Court case of Asia 
Pacific Higher Learning Sdn Bhd v Majlis Perubatan 
Malaysia & Anor [2021] 1 MLRA 68, FC (“Asia Pacific FC”) in 
deciding that an objection that a court has no jurisdiction to 
decide a matter can be raised at any time.

The Court of Appeal emphasised, inter alia, that the Federal 
Court in Asia Pacific FC ruled that such jurisdictional objections 
may be raised even at an advanced stage of proceedings, and 
the court has inherent powers to set aside non-appealable 
orders on its own motion even in the absence of objections 
raised.

Question (2): Whether the Court of Appeal has jurisdiction 
to decide the High Court’s refusal to revise the Magistrates’ 
Court’s dismissal of the case transmission application

The Court of Appeal answered Question (2) in the negative.

The Court of Appeal held that its jurisdiction under Section 
50(2) CJA arises only where the High Court has in fact exercised 
its revisionary jurisdiction under Sections 31 and 35(1) CJA read 
with Sections 323(1) and 325(1) CPC.

Deishanei Ciara Hall v Public Prosecutor (CA)
Criminal law – Jurisdiction of Court of Appeal under Section 50(2) of the Courts of Judicature Act 1964 – Whether waiver of right by Pros-
ecution to raise Preliminary Objection on Court’s jurisdiction – Powers of Magistrates’ Court to transmit case to High Court for trial under 
Section 41A(1) of the Dangerous Drugs Act 1952 where Chemistry Department had not issued expert opinion under Section 45(1) of the 
Evidence Act 1950 read with Sections 399(1) and (2)(c) of the Criminal Procedure Code

Panel:
Wong Kian Kheong, JCA
Hayatul Akmal Abdul Aziz, JCA
Meor Hashimi Abdul Hamid, JCA

Highlights from the Appellate Courts

Overview

The Court of Appeal decision in Deishanei Ciara Hall v 
Public Prosecutor (Criminal Application No.: B-07-74-09/2025) 
concerned issues of criminal procedure and appellate 
jurisdiction arising under the Dangerous Drugs Act 1952 
(“DDA”).

This decision clarifies that a drug trafficking charge under 
Section 39B DDA is not “triable exclusively by the High Court” 
in the absence of a chemist report, thereby qualifying the 
previously understood position in Marwan CA. It also reaffirms 
limits on appellate jurisdiction where the High Court has not 
exercised revisionary powers.

In coming to its decision, the Court of Appeal addressed three 
questions:

(1)       Whether the Public Prosecutor (“PP”) can object to the 	                 	
           jurisdiction of the Court of Appeal without prior written 		
           notice to the applicant’s solicitors;
(2)       Whether the Court of Appeal has jurisdiction to decide 	            	
           the High Court’s refusal to revise the Magistrates’ Court’s 		
           dismissal of the case transmission application; and
(3)       Whether the Magistrates’ Court can transmit a case under 	
           Section 39B(1) DDA to the High Court under the 1st limb 	
           in Section 41A(1) DDA when the chemist report is not 		
           ready.

The Court of Appeal also considered the doctrine of stare decisis 
and the accused’s constitutional right to a speedy trial under 
Article 5(1) of the Federal Constitution.

In sum, the Court of Appeal answered Question (1) in the 
affirmative, and Questions (2) and (3) in the negative.

Background

The applicant, Deishanei Ciara Hall, was arrested on 12.4.2025 
and subsequently charged in the Sepang Magistrates’ Court on 
21.4.2025 for trafficking in 19,076 grammes of  ‘cannabis’ under 
Section 39B(1) DDA.

During the case management on 10.7.2025, the applicant’s 
counsel made an oral application for the case to be transmitted 
to the High Court pursuant to the 1st limb of Section 41A(1) 
DDA (“Case Transmission Application”). The Magistrates’ 
Court dismissed the application (“Dismissal of Case 
Transmission Application”).



This requires: (a) the calling for the subordinate court record; and 
(b) the making of a judicial determination on revision.

On the facts, as the High Court merely declined the request 
without calling for the record, it had not exercised revisionary 
jurisdiction. Accordingly, there was no “decision” within the 
meaning of Section 3 CJA appealable to the Court of Appeal. 
The Court of Appeal accepted the preliminary objection and 
dismissed the Notice of Motion.

Question (3): Whether the Magistrates’ Court can transmit a 
case under Section 39B(1) DDA to the High Court under the 
1st limb in Section 41A(1) DDA when the chemist report is 
not ready

The Court of Appeal answered Question (3) in the negative.

The Court of Appeal’s reasoning may be distilled into three 
propositions:

(a)       The identity and weight of drugs, essential to a Section 	              	
             39B DDA charge, can only be established through expert 	
           evidence, typically via a chemist report;
(b)       Absent such report, it cannot be determined whether 		
            the offence falls within Section 39B(1) DDA, and 		
           thus whether it is exclusively triable by the High Court;  		
            and
(c)       Premature transmission risks procedural inefficiency, as 		
           the High Court lacks power to remit the case downward if 	
           the eventual charge falls outside its jurisdiction.

In doing so, the Court of Appeal considered Sections 39B(1)(a), 
39B(3), 41A(1) and 41A(2) DDA, Section 177A(1), 177A(2), 
399(1) and 399(2)(c) CPC as well as Sections 45(1) and 45(2) 
of the Evidence Act 1950 (“EA”).

Transmission of case under the 1st limb of Section 41A(1) DDA

The Court of Appeal considered the 1st limb of Section 41A(1) 
DDA, which applies where a charge under the DDA is “triable 
exclusively by the High Court”. This limb has been applied to the 
following two Court of Appeal cases:

Public Prosecutor v Marwan bin Ismail [2008] 3 MLJ 
51, CA (“Marwan CA”): here, the Court of Appeal laid 
out the steps to be taken by a magistrate where an 
accused person tentatively charged for drug trafficking 
under Section 39B DDA is brought before the court for 
a mention. The Court of Appeal referred to the Supreme 
Court case of Public Prosecutor v Lee Chan Shang 
[1989] 1 MLJ 224, SC, and concluded that the magistrate 
has no choice but to transmit the case to the High Court 
as a drug trafficking case under Section 39B(1) DDA is a 
case triable exclusively by the High Court. However, the 
issue of the non-availability of the chemist report was not 
discussed in this case.

In this case, the magistrate had withheld transmission 
pending the chemist report and remanded the accused. 
On revision, the High Court set aside the remand order 
and directed the magistrate to reconsider transmission 
under Section 41A DDA or discharge the accused. 

(a)

(a)

(b)

(c)

(b)

The prosecution appealed, arguing that proceedings 
should await the PP’s consent under Section 39B(3) 
DDA and that it would be premature to proceed without 
confirmation of the drug’s weight.

The Court of Appeal rejected these arguments, holding 
that Section 41A DDA operates independently of 
Section 39B DDA. As a Section 39B(1) DDA charge is 
triable exclusively by the High Court, the magistrate has 
no discretion and must transmit the case.

Gan Kok Shang & Anor v Public Prosecutor [2025] 3 
MLJ 174, CA (“Gan Kok Shang CA”): here, two appellants 
were charged with an offence under the Penal Code 
(“PC”). The Court of Appeal followed Marwan CA, ruling 
that Section 177A(2) CPC, mandating the Magistrates’ 
Court to transmit a case exclusively triable in the High 
Court to the High Court ‘as soon as may be practicable’, is 
a manifestation of the right to a speedy trial.

Non-availability of chemist report

The Court of Appeal ruled that:

The identity and weight of a dangerous drug as defined in 
Section 2(1) DDA can only be proven by expert evidence 
under Section 45(1) EA. It cannot be proven by a mere 
charge against the accused person. A chemist report 
may be admitted as evidence in a DDA case pursuant to 
Sections 399(1) and 399(2)(c) CPC. Without the chemist 
report, even if the PP had issued written consent and 
transmitted the case under the 2nd limb of Section 41A(1) 
DDA, the High Court cannot try the DDA case. 

The DDA case can be tried in the Magistrates’ Court, 
Sessions Court or High Court, depending on the outcome 
of the chemist report with regard to the identity and 
weight of the dangerous drug. Therefore, until and unless 
the chemist report opines that the identity and weight of 
the dangerous drug falls within Section 39B(1) DDA, the 
case is not “triable exclusively by the High Court” within the 
meaning of the 1st limb of Section 41A(1) DDA.

If the case is transmitted to the High Court pursuant 
to the 1st limb of Section 41A(1) DDA, the High Court 
cannot fix a trial date for the case as it would be a 
breach of Section 41A(2) DDA. If the chemist report 
subsequently discloses a DDA offence which should 
have been tried in the subordinate court, then there is no 
provision in Section 417(1)(aa), (bb) and (cc) CPC that 
empowers the High Court to transfer the case downwards 
to the subordinate court, hence affecting the backlog of 
cases in the High Court.

Stare decisis

The Court of Appeal referred to the first of the three 
exceptions as laid out by the Federal Court in Dalip 
Bhagwan Singh v Public Prosecutor [1998] 1 MLJ 1, FC, 
which is that the decision of the Court of Appeal given 



per curiam need not be followed. The Court of Appeal then 
considered Ooi Hee Koi v Public Prosecutor [1966] 2 MLJ 183, 
FC and Public Prosecutor v Ismail bin Yusof [1979] 2 MLJ 119, 
FC that illustrated that the Federal Court is not bound by its own 
earlier decisions regarding criminal matters. The Court of Appeal 
hence concluded that it is not bound by its earlier decision in 
Marwan CA.

The Court of Appeal also distinguished the facts in Gan Kok 
Shang from the present case, as it concerned a charge under 
Section 302 PC which was not dependent on a chemist report.

Right to a speedy trial under Article 5(1) of the Federal 
Constitution

On the issue of speedy trial under Article 5(1) of the Federal 
Constitution, the Court of Appeal held that any delay caused 
by waiting for the chemist report is justified and lawful, as 
the accused may be remanded in accordance with statutory 
provisions under the DDA.

Written by
Corina Robert Mangharam
Member, Publications Committee 



How Zheng Hong v Air Asia Berhad & Anor (CA)
Industrial Relations – Judicial review against award of the Industrial Court – Whether retrenchment was bona fide – Whether employer 
had proven financial hardship – Application of the “Last In, First Out” principle – Whether there had been compliance with the Code of 
Conduct for Industrial Harmony 1975

Panel:
Azmi Ariffin JCA
Ahmad Fairuz Zainol Abidin JCA
Evrol Mariette Peters JCA

Brief Facts

The Court of Appeal in How Zheng Hong v Air Asia Berhad 
& Anor (Civil Appeal No.: W-01(A)-683-11/2024) recently dealt 
with an appeal against the decision of the High Court to dismiss 
the Appellant’s application for judicial review to quash an 
award by the Industrial Court which held that the Appellant’s 
retrenchment by the 1st Respondent, Air Asia Berhad (“AAB”), was 
with just cause and excuse.

The Appellant was employed by AAB as a co-pilot from 
30.06.2009, and was later promoted to Senior First Officer 
sometime in May 2012. He served AAB for a total of 10 years and 
11 months, and his last drawn basic salary was RM5,500, plus 
productivity and sector meal allowances. 

On 18.03.2020, the Malaysian government imposed a 
Movement Control Order (“MCO”) due to Coronavirus Disease 
2019 (“COVID-19”), restricting air travel. AAB held two town 
hall meetings on 29.05.2020 and 04.06.2020, informing staff of 
financial difficulties and the need for the retrenchment of staff. 

On 05.06.2020, the Appellant was informed by AAB, during a 
Zoom call meeting, that he would be retrenched. In response, 
the Appellant proposed taking two years of unpaid leave as an 
alternative, but the proposal was immediately rejected. 

On 07.06.2020, AAB issued a notice of retrenchment to the 
Appellant, stating that his employment would terminate with 
effect from 14.06.2020 due to severe financial difficulties faced 
by AAB. 

On 11.06.2020, the Appellant requested a further meeting 
with AAB. When he sought clarification as to why he had been 
selected for retrenchment, he was informed by AAB that the 
selection was based on the “Best Fit Rule”. 

The Appellant then filed a representation pursuant to section 
20(3) of the Industrial Relations Act 1967 (“Industrial Relations 
Act”). In May 2023, the Second Respondent (“the Industrial 
Court”) dismissed the Appellant’s claim, holding that the 
retrenchment had been carried out with just cause and excuse. 

The Appellant then filed a judicial review in the High Court, 
which was dismissed in October 2024 with costs. 

Hence, the Appellant’s appeal to the Court of Appeal.

Issues 

The primary issue for determination in this Appeal was whether 
the Appellant’s retrenchment had been carried out bona fide. In 
addressing that overarching question, the Court of Appeal dealt 
with the following sub-issues: 

Whether the High Court had erred in upholding the 
Industrial Court’s finding that AAB had proved genuine 
financial hardship; 
Whether the High Court had erred in holding that 
departure from the “Last In, First Out” (“LIFO”) principle was 
justified; and 
Whether the High Court had erred in holding that non-
compliance with the Code of Conduct for Industrial 
Harmony 1975 was justified. 

(a)

(b)

(c)

Decision of the Court of Appeal

The Court of Appeal allowed the Appellant’s appeal, setting 
aside the High Court’s decision and quashing the Industrial 
Court’s award. Further, the Court of Appeal ordered a total of 
RM147,400.00 for back wages (RM92,400.00) and compensation 
in lieu of reinstatement (RM55,000) to be awarded to the 
Appellant. 

The decision of the Court of Appeal was essentially premised on 
the following findings and/or reasons:

(a)        Whether the High Court erred in holding that AAB had proved 	
              genuine financial hardship 

AAB’s case, which was accepted by both the Industrial Court and 
the High Court, was premised primarily on the severe financial 
crisis experienced during the COVID-19 pandemic by AAB’s 
parent company, AirAsia Group Berhad (“AAGB”), instead of AAB. 

The Court of Appeal found that the financial difficulties faced 
by AAGB could not automatically be attributed to AAB merely 
because the latter is a subsidiary within the same corporate 
group. The two entities are distinct legal persons with different 
business activities. While AAB is engaged in the provision of air 
transport services, AAGB operates principally as an investment 
holding company involved in, among others, licensed money 
lending and information technology development. Consistent 
with the principle of separate legal personality, the consolidated 
accounts of AAGB relied on by AAB did not reflect the true 
financial position of AAB within the group. 



The Court of Appeal further noted that the High Court also 
relied on the finding that AAB had contributed between 80% 
and 85% of AAGB’s earnings as a substitute for direct proof 
of AAB’s own losses and found that such a conclusion was 
speculative, as the losses suffered by AAGB could equally have 
arisen from its other subsidiaries or business operations. In the 
absence of contemporaneous evidence showing that AAB itself 
was in financial distress during the relevant period, the Court 
of Appeal was not satisfied that AAB had discharged its burden 
of proving genuine financial hardship. The retrenchment was, 
therefore, premature and unjustified. 

(b)        Whether the High Court erred in holding that departure from 	
              LIFO was justified 

The Court of Appeal noted that the LIFO principle is a long-
established industrial relations guideline used when an 
employer must retrench workers due to redundancy. It means 
that the most recently hired employees should be the first to be 
retrenched, while longer-serving employees should be retained 
wherever possible. 

It was held that an employer may depart from the LIFO principle 
for valid and cogent reasons. 

The employer must show that:
 
i.          The selection criteria was objective (not subjective or 		
            vague); 
ii.         The selection criteria was applied uniformly to all 		
            employees in the same category; 
iii.        The selection criteria was not arbitrary or capricious; and 
iv.        The decision to retrench was made bona fide, and not to 		
            victimise any particular employee.

The Court of Appeal, relying on authorities before it, found that 
retrenchment means “the discharge of surplus labour or staff 
by the employer for any reason whatsoever otherwise than as a 
punishment inflicted by way of disciplinary action”. In the present 
case, however, the manner in which the Appellant was selected 
gave the impression that the retrenchment exercise had been 
used as a substitute for disciplinary action.

It was held that the High Court had, therefore, erred when 
it agreed with the Industrial Court that the selection criteria 
employed by AAB was “reasonable and just”. The reliance on 
undisclosed criteria, the penalisation of lawful medical leave, 
and the inconsistent application of the alleged cut-off point 
collectively pointed towards a process that was punitive in 
nature rather than a bona fide redundancy exercise. 

(c)         Whether the High Court Judge erred in holding that non-		
              compliance with the Code of Conduct for Industrial Harmony 	
             1975 (“CCIH”) was justified

The Court of Appeal found that the obligation imposed by 
the CCIH is not merely to identify available vacancies, but to 
demonstrate that alternatives were genuinely sought and 
conscientiously considered in good faith before resorting to 
retrenchment. On the evidence before it, AAB had failed to 
do so. This lent further support to the conclusion that the 
retrenchment exercise was not undertaken bona fide. 

Observations of recent Industrial Court cases 

Aside from the findings and/or reasons above, the Court of 
Appeal considered two recent Industrial Court decisions 
concerning the retrenchment of pilots within the airline 
industry, namely, Wong Zi Chuang v AirAsia X Berhad [2025] 
1 ILJ 1 and Fong Wai Ming v Malindo Airways Sdn Bhd (2025) 
ILJU 561, and found the reasoning in both cases to be cogent 
and persuasive (even though the Court of Appeal observed 
that it was not bound to follow either decision). In both cases, 
the Industrial Court concluded that the retrenchments had not 
been carried out with just cause or excuse, notwithstanding the 
financial and operational difficulties faced by the employers. The 
Court of Appeal found that the material facts and circumstances 
of the present appeal were analogous to warrant the application 
of the same principles as laid down in the said Industrial Court 
cases. 

Written by
Agesh Jeyaratnam
Member, Publications Committee



Ananda Kumar Krishnan v LS Fishery Sdn Bhd & Ors & Another Appeal (CA) 
Civil procedure – Service of Notice of Appeal, Memorandum of Appeal and/or Record of Appeal within time / Committal – Order 52 Rule 
4(4) of the Rules of Court 2012 – Service of cause papers for leave to commence committal proceedings / Company law – Claim of fraud-
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Panel:
Lim Chong Fong JCA
Faizah Jamaludin JCA
Leonard David Shim JCA

In Ananda Kumar Krishnan v LS Fishery Sdn Bhd & Ors & 
Another Appeal (Civil Appeal No.: P-02(IM)(NCC)-1252-08/2023), 
the Court of Appeal heard two appeals: the first concerned the 
High Court’s striking out of an action on, inter alia, limitation and 
res judicata grounds (“Appeal 1252”); the second concerned 
proper service of leave documents in committal proceedings 
(“Appeal 1273”).

Appeal 1252 – The Striking Out Appeal

The action struck out by the High Court was brought by the 
Appellant in 2021 against the Respondents for fraudulent 
trading under s. 540 of the Companies Act 2016 (“CA 2016”). 
The Appellant alleged that the 1st Respondent’s business or 
affairs had been carried on with intent to defraud creditors or for 
a fraudulent purpose.

The High Court struck out the s. 540 CA 2016 action on, inter alia, 
the grounds that it was (i) filed out of time and (ii) barred by res 
judicata.

A key factor was that the Appellant had earlier commenced 
proceedings in 2006 against the 1st Respondent, in which he 
unsuccessfully sought to join the 2nd – 6th Respondents as 
defendants.

The Respondents’ primary argument was that the claim was 
time-barred under the Limitation Act 1953 (“LA 1953”). This 
argument had two aspects.

Firstly, the Respondents contended that s. 29 LA 1953 did not 
assist the Appellant. While the Appellant argued that limitation 
did not run until he discovered, or could with reasonable 
diligence have discovered, the alleged fraud, the Respondents 
said he had knowledge much earlier, relying principally on the 
2006 proceedings.

The Court of Appeal was not persuaded that this first contention 
could be determined summarily. It recognised significant factual 
disputes, including:

(i)        the precise nature and effect of the 2006 proceedings; 
(ii)       the point at which the Appellant became a creditor (or a 		
            contingent / prospective creditor, as discussed below); 		
            and
(iii)      the alleged concealment of the fraud, which was 	            	
           relevant to determining the point in time at which the 	                	
           Appellant discovered, or could have discovered, 	        	
           the material facts constituting the alleged fraud.

Although the Court of Appeal noted that the 2006 proceedings 
“gave rise to serious arguments which the Respondents are 
entitled to pursue”, it held that those arguments required fuller 
consideration and could not be disposed of under Order 18 rule 
19(1) of the Rules of Court 2012.

The second aspect of the limitation argument concerned the 
Federal Court’s decision in Dato’ Prem Krishnan Saghal v 
Muniandy a/l Nadasan [2018] 2 MLJ 693, which held that a 
litigant had standing to pursue a s. 540 CA 2016 claim if he was 
a ‘contingent’ or ‘prospective’ creditor. The Respondents argued 
that the Appellant could therefore have commenced his s. 540 
claim earlier, without waiting for a final judgment against the 
Respondents.

The Court of Appeal held that Dato’ Prem Krishnan Saghal v 
Muniandy a/l Nadasan (supra) “did not lay down an inflexible rule 
that limitation must run from the earliest point at which a claimant 
could be described as a contingent or prospective creditor”. Rather, it 
was binding authority on the meaning of ‘creditor’ for purposes 
of s. 540 CA 2016. Standing had to be distinguished from accrual: 
the former concerns the right to sue, while the latter concerns 
when a complete cause of action arises. A cause of action under 
s. 540 CA 2016 does not accrue merely because the plaintiff has, 
or may have, a pecuniary claim against the company (and can 
therefore be considered a creditor or a contingent / prospective 
creditor). The plaintiff must also establish the relevant fraudulent 
trading conduct and the knowing participation of the persons 
involved.

Although the Court of Appeal accepted that the limitation 
defence may ultimately succeed, it held that, on the material 
before it, the Respondents had not shown a plain and obvious 
case for striking out on limitation grounds.

The Respondents also relied on the 2006 proceedings, 
particularly the failed joinder application, to argue that the s. 540 
CA 2016 claim was barred by res judicata. The Court of Appeal 
was again unpersuaded. On the evidence before it, it could 
not be plainly established that the refusal to join the 2nd – 6th 
Respondents amounted to a final determination on the merits 
of the present s. 540 claim so as to warrant a striking out of the 
Appellant’s claim on grounds of res judicata.

Accordingly, Appeal 1252 was allowed and the High Court’s 
striking out order was set aside.



Appeal 1273 – Service of Leave Documents for Committal 
Proceedings

In 2022, the Appellant also obtained leave from the High Court 
to commence committal proceedings against the Respondents. 
The High Court further dispensed with personal service of 
the leave documents under Order 52 rule 4(4) of the Rules of 
Court 2012, directing that service be done on the Respondents’ 
solicitors instead. The dispensation was based on evidence that 
the 3rd Respondent had previously refused to accept service of 
the originating process, demonstrating an intention to evade 
service.

The committal application was later set aside by a subsequent 
High Court judge on the basis that the leave documents had 
not been personally served on the Respondents. That decision 
became the subject of Appeal 1273.

On appeal, the Court of Appeal emphasised that a dispensation 
of personal service was a discretionary order, with which an 
appellate court would not lightly interfere. It held that there was 
positive evidence that the 3rd Respondent intended to evade 
service, justifying the High Court’s exercise of discretion to grant 
a dispensation. However, no such evidence had been tendered 
against the 1st, 2nd and 4th – 6th Respondents, and the Court 
of Appeal held that the High Court therefore fell into error in 
extending the evidence concerning the 3rd Respondent to them.

Accordingly, Appeal 1273 was allowed only in respect of the 3rd 
Respondent.

Written by
Arif Umar Faruq b Faiz
Member, Publications Committee
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