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Background 

In April 2011, Kuala Lumpur Aviation Fuelling System Sdn. 
Bhd. (“Respondent”) entered into a contract (“Contract”) 
with Accent Technique Sdn. Bhd. (“Appellant”) and Maxwell 
Energy Sdn. Bhd. (“MESB”) jointly, where the Appellant and 
MESB are collectively referred to as “JV”. The Contract 
contains an arbitration clause. 

MESB was wound up in June 2016. Following this, Maxwell 
Accent JV Sdn. Bhd. (“JV Co”) issued a notice of arbitration to 
the Respondent (“1st Arbitration”). The jurisdictional 
challenge by the Respondent was that JV Co was not a party 
to the Contract. MESB obtained sanction from the Director 
General of Insolvency (DGI) to commence and/or continue 
the aforesaid arbitration proceedings, which it obtained in 
April 2021. However, the 1st Arbitration was terminated upon 
the arbitrator’s dismissal of JV Co’s application to substitute 
the claimant therein from JV Co to JV.

The JV issued a second notice of arbitration to the 
Respondent in August 2022 (“2nd Arbitration”). The 
Respondent then took the position that ME’s sanction from 
the DGI is defective, hence the JV cannot commence or 
maintain the 2nd Arbitration. After this jurisdictional challenge 
was dismissed by the arbitrator, the Respondent appealed to 
the High Court (“Respondent’s Appeal”). The Respondent’s 
Appeal was allowed, leading to the 2nd Arbitration being 
terminated as well. 

As a result, the Appellant filed an application at the High 
Court for a declaration that extension of time (EOT) be given 
to commence arbitration against the Respondent 
(“Appellant’s Application”).

High Court’s Decision

The High Court dismissed the Appellant’s Application for 
EOT with costs, for, inter alia, the reasons below. 

The Appellant could have applied for EOT when the 
Respondent’s Appeal was ongoing but did not do so. The 
Appellant also cannot bring the Appellant’s Application on its 
own considering both the 1st Arbitration and the 2nd 
Arbitration were commenced by separate claimants, i.e., the 
Appellant and MESB, who are separate legal entities and 
never described as otherwise in the Contract. 

For the 2nd Arbitration, a separate sanction should have been 
obtained from the DGI. In any event, both the 1st Arbitration 
and the 2nd Arbitration were procedurally, legally and 
technically flawed. The Appellant’s Application is a “backdoor 
appeal” against the High Court’s decision to allow the 
Respondent’s Appeal, and the Appellant is estopped from 
relitigating the same issues. 

Court of Appeal’s Decision

To justify its appeal, the Appellant relied on statutory 
provisions relating to the Court’s “equitable jurisdiction”, as 
the time limit for it to commence arbitration against the 
Respondent had expired purportedly due to circumstances 
beyond the Appellant’s control. 

While the Appellant’s Application was aptly premised on 
section 30(5) of the Limitation Act 1953 in view of the 
termination of the 2nd Arbitration, the circumstances which 
led to the Appellant’s Application were not beyond the 
Appellant’s control. The 1st Arbitration was commenced by 
the wrong contract party, while the 2nd Arbitration was 
commenced and continued based on the sanction obtained 
for the 1st Arbitration. These are both errors of law rather 
than circumstances beyond the Appellant’s control. 
Further, contrary to the Appellant’s actions, the Contract 
does not allow the Appellant and ME to pursue its rights 
under the Contract independently. 

The Court of Appeal ultimately cautioned against using 
equity, i.e., section 30(5) of the Limitation Act 1953, as a 
“palliative for basic mistakes of law”. The Appellant had caused 
its own misfortune and therefore cannot seek to benefit 
from it. 

In short, the High Court’s decision was upheld. 

Comment

This case highlights that proceedings filed in court must have 
legal basis and be procedurally correct. Equity and/or the 
Court’s inherent jurisdiction cannot be used as a tool to 
circumvent these key requirements. 

Written by 
Faeza Suraya Roselan 
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Introduction 

The High Court heard 2 applications in respect of a final 
arbitral award between Amprojek Construction Sdn Bhd 
(“Amprojek”) as Claimant and MCC Overseas (M) Sdn Bhd 
(“MCC”) as Respondent. The first is Amprojek’s application to 
set aside the final award and the second is MCC’s application 
to enforce the award. 

In the upshot, the High Court allowed the enforcement 
application and dismissed the setting aside application as the 
latter did not meet the high threshold required under section 
37 of the Arbitration Act 2005. 

Background Facts 

Amprojek is a property developer and MCC was engaged as 
main contractor pursuant to a letter of award and a formal 
contract executed based on the PAM Contract 2006 (With 
Quantities) (“the Contract”) for the construction of Paragon 
Suites @ CIQ in Johor Bahru. Construction was scheduled to 
commence on 1 April 2014 and to be completed by 30 
September 2016. Liquidated damages were contractually 
fixed at RM 76,000.00 per day. 

Throughout the works, the Architect allowed four of 13 
extension of time (“EOT”) applications submitted by MCC, 
extending the completion date by 69 days to 8 December 
2016. Three Certificates of Non-Completion (“CNC”) were 
issued, with the 3rd and final CNC (“3rd CNC”) dated 9 
December 2016 but physically issued on 6 July 2017. The 
Certificate of Completion and Compliance (“CCC”) was 
issued on 31 May 2017, while the Certificate of Practical 
Completion (“CPC”) was eventually issued on 21 October 
2017. 

Amprojek commenced arbitration proceedings which 
encompassed issues of delay, liquidated damages, loss and 
expense, defects rectification costs etc.

In the final arbitral award, the Arbitrator made material 
findings including that: 

(a) MCC was entitled to 22 days EOT only (less than the 69 
days allowed by the Architect);

(b) The CPC ought to have been issued on 31 May 2017;
(c) Amprojek was not entitled to impose liquidate damages 

on MCC, on the basis that (i) the 3rd CNC was invalid, 
and (ii) the liquidated damages clause amounted to a 
penalty;

(d) MCC was not entitled to loss & expense; 
(e) Amprojek’s claim for defects rectification costs of RM 

17,356,710.63 was allowed;

(f) Various payments under Interim Certificates Nos. 33, 
33A, 34, the Penultimate Certificate, and a refund of the 
Cash Bond of RM8,800,000.00 were awarded to MCC, 
together with pre-award interest totalling 
approximately RM14,330,217.92; and

(g) Costs of the arbitration proceedings of 
RM1,776,277.06 were awarded to MCC.

The net result of the final arbitral award is that Amprojek is 
liable to pay MCC approximately RM 30,269,624.49 — 
primarily because the arbitrator found that Amprojek was not 
entitled to impose liquidated damages despite the undisputed 
delay in completion by MCC. 

High Court’s Decision

The High Court examined the following 3 main grounds 
raised by Amprojek in its setting aside application and 
dismissed these 3 grounds. 

(1) 1st Ground: Alleged defect in Arbitrator’s Chain of 
Reasoning on the 3rd CNC 

Firstly, Amprojek contended that there was a defect in the 
arbitrator’s chain of reasoning as the arbitrator had 
invalidated the 3rd CNC on the basis that several EOT 
applications had not been determined at the time of its 
issuance (6 July 2017). Amprojek contended that this finding 
is factually wrong because some EOT applications had been 
assessed and determined before 6 July 2017 while others 
had not come into existence as of 6 July 2017.  

The High Court found that the arbitrator had in fact identified 
multiple, distinct and cumulative grounds upon which the 3rd 
CNC was found to be invalid, which does not rest solely or 
even primarily on the EOT applications challenged vigorously 
by Amprojek. Even if the arbitrator did err on the outstanding 
EOT applications, the other bases for his finding of invalidity 
remain sound. In summary, the arbitrator found, inter alia, that 
a) the 3rd CNC was backdated and issued only 7 months after 
the last extended completion date of 9 December 2016, with 
no cogent reason provided; b) given the arbitrator’s finding 
that partial possession of 122 units had taken place on 29 
March 2017, the 3rd CNC ought to have reflected the fact 
that only balance of works remain outstanding and the 
liquidated damages rate should have been reduced from 29 
March 2017 onwards. 

The High Court took note of the Singapore Court of Appeal 
decision in BZW and another v BZV [2022] 1 SLR 1080 for the 
proposition that a defect in the chain of reasoning can 
constitute a breach of the fair hearing rule where the 
tribunal’s reasoning was one which the parties could not have 

had reasonable notice it might adopt, and which lacks 
sufficient nexus to the parties’ arguments. Nonetheless, the 
Court found that the facts of the case do not justify the 
proposition. This was because a)  the question of whether the 
architect ought to have determined all outstanding EOT 
applications before issuing the 3rd CNC was squarely in issue 
at the arbitration; b) the correctness of assessment of EOT 
applications would at its highest be a question of factual 
error, not a breach of natural justice; c) the arbitrator had 
independently found that the CNC was issued without 
cogent justification for the delay; and d) the arbitrator’s 
reasoning on the 3rd CNC is not of a character that no 
reasonable litigant could have anticipated. 

A second argument put forward by Amprojek under the 1st 
Ground is that the arbitrator had abdicated his duty in failing 
to “open up, review and revise” the 3rd CNC under the 
Contract (as opposed to declaring it wholly invalid), after 
having found the CNC defective in part for failing to account 
for partial possession of 122 units on 29 March 2017. The 
High Court rejected this argument because the Contract only 
empowers an arbitrator to open up and revise certificates 
reflecting the architect’s professional judgment, while the 3rd 
CNC concerns anterior procedural and temporal failures. In any 
case, no evidence was produced by Amprojek before the 
arbitrator of the reduced liquidated damages rate applicable 
after partial possession. 

(2) 2nd Ground – Alleged Departure from Cubic Electronics 

Amprojek contended that the arbitrator erred in dismissing 
the liquidate damages claim by effectively requiring Amprojek 
to prove actual loss as a precondition to the enforcement of 
the liquidated damages clause, contrary to the Federal Court 
decision of Cubic Electronics Sdn Bhd v Mars 
Telecommunications Sdn Bhd [2018] MLJU 1935. 

The High Court dismissed this argument because at the 
outset, the liquidated damages claim fails because no valid 
CNC was ever issued. Under the PAM Conditions of 
Contract, the issuance of a valid CNC is a condition 
precedent to the imposition of liquidated damages. Further, 
Amprojek’s complaint is an alleged error of law, which is not 
the same as a breach of natural justice where for instance, an 
arbitrator refuses to engage with a party’s submissions at all. 
Here, the arbitrator did cite, engage with, and applied the 
Cubic Electronics framework, albeit in a manner Amprojek 
disagrees with.

Lastly, Cubic Electronics preserved the right of the defaulting 
party to prove the unreasonableness of the damages clause, 
which MCC did. The arbitrator found that the liquidated 
damages clause operated as a penalty rather than a genuine 
pre-estimate of loss in the circumstances based on evidence 
produced by MCC which included among others, that 
Amprojek in fact did not pay liquidated damages to 
purchasers because it had obtained a government extension. 

(3) 3rd Ground: Alleged irrationality in pre-award interest 

Amprojek contended that the arbitrator’s approach to 
pre-award interest was irrational and contrary to public 
policy. 

The High Court did not accept this argument primarily 
because Amprojek itself had pleaded for interest on all sums 
“from such dates at such rates as deemed fit by the 
arbitrator”. The arbitrator had carefully assessed pre-award 
interest based on clauses in the PAM Conditions and section 
33(6) of the Arbitration Act 2005 which confers wide 
discretion on the arbitrator to award interest. 

With regard to MCC’s enforcement application, given that no 
section 39 grounds were established, the Court held that the 
final arbitral award is binding and enforceable as a judgment. 

Concluding Observations by the High Court 

The High Court took note that the final arbitral award 
requiring Amprojek to pay a net sum of some RM 30 million 
may be commercially surprising. While the Court does not 
merely rubber-stamp arbitral awards, its role is also not to 
correct commercial surprises or ensure that outcomes 
appear proportionate. It is to ensure that the arbitral process 
was conducted in accordance with fundamental principles of 
justice and fairness, which it was in this case. 

Written by Voon Su Huei
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Introduction 

This case primarily concerns whether the Court can 
intervene in an ongoing adjudication proceeding on the basis 
(i) the claims are statute-barred by limitation and (ii) the 
proceedings constitute an abuse of statutory process.

Facts 

The defendant initiated an adjudication proceeding against 
the plaintiff to recover outstanding amounts for services 
provided to the plaintiff under a machinery/equipment lease 
agreement (“Lease Agreement”). During the adjudication 
process, the plaintiff filed an application herein to stay the 
proceedings on the following grounds:-

(a) defendant’s claims raised in the adjudication are 
statute-barred under Section 6(1) of the Limitation Act 
1953 (“LA 1953”); and 

(b) the adjudication constitutes an abuse of statutory 
process.

Issues for Determination

The key issues for determination before the High Court were 
as follows:

1. What is the applicable threshold for pre-decision 
intervention?

2. Whether a purportedly time-barred claim gives rise to 
an absence of core jurisdiction under the Construction 
Industry Payment and Adjudication Act 2012 
(“CIPAA”)?

3. What is the effect of the arbitration clause and the 
kompetenz-kompetenz principle on the adjudication 
proceedings?

4. Whether the adjudication constitutes an abuse of 
process?

5. Whether the alleged acknowledgement of debt gives 
rise to a live factual dispute?

Findings of the High Court 

In dismissing the Plaintiff’s claim, the High Court held the 
following:

1. Pursuant to the case Aspen Glove Sdn Bhd v Tialoc 
Malaysia Sdn Bhd [2024] 4 MLJ 825, the threshold for 

pre decision intervention by Court before an 
adjudication decision is that it must be “plain and 
obviously clear” based on undisputed facts that the 
adjudicator lacks jurisdiction. On the facts herein, the 
issue is whether limitation has been extended by 
acknowledgment of debt under Section 26(2) LA 1953. 
This constitutes a disputed question of fact and mixed 
fact and law which cannot be summarily determined by 
way of affidavit. Accordingly, the matter requires 
forensic examination through adjudication and 
arbitration.

2. A time-barred claim does not give rise to an absence of 
core jurisdiction under the CIPAA. In this regard, the 
Court distinguished “core jurisdiction” from “limitation”; 
the former concerns only irreducible formal 
requirements assessable without which the 
adjudication process cannot validly exist at all, whilst 
the latter involves complex factual inquiries. Relying on 
Genting Malaysia Bhd v Leika Sdn Bhd [2025] 3 MLRH 
148, the Court held that limitation is a defence that an 
adjudicator is competent to decide, and it is not a 
jurisdictional threshold that requires 
pre-determination by the Court. Further, section 4 of 
the LA 1953 confirms that limitation is procedural in 
nature rather than a condition precedent to the 
existence of jurisdiction. 

3. The presence of an arbitration clause in the Lease 
Agreement together with the kompetenz – kompetenz 
principle reinforces the Court’s decision not to grant 
the Plaintiff’s relief. In this regard, the Court held the 
following:

(a) The dispute concerning the plaintiff’s limitation 
defence including whether there was a valid 
acknowledgement of debt arises from the Lease 
Agreement. Accordingly, this falls squarely within 
the scope of the arbitration clause.

(b) Even if an adjudicator under CIPAA lacks 
kompetenz-kompetenz, this does not justify 
bypassing the adjudication process or seeking 
declaratory relief from the Court before the 
agreed dispute resolution mechanism has run its 
course.

4. The adjudication does not constitute an abuse of 
process. Pursuant to the case of Mudajaya Corporation 
Bhd v KWSL Builders Sdn Bhd [2022] WILJU 1931, the 
commencement of adjudication under CIPAA is a 
statutory right and cannot amount to an abuse of 
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issuance (6 July 2017). Amprojek contended that this finding 
is factually wrong because some EOT applications had been 
assessed and determined before 6 July 2017 while others 
had not come into existence as of 6 July 2017.  

The High Court found that the arbitrator had in fact identified 
multiple, distinct and cumulative grounds upon which the 3rd 
CNC was found to be invalid, which does not rest solely or 
even primarily on the EOT applications challenged vigorously 
by Amprojek. Even if the arbitrator did err on the outstanding 
EOT applications, the other bases for his finding of invalidity 
remain sound. In summary, the arbitrator found, inter alia, that 
a) the 3rd CNC was backdated and issued only 7 months after 
the last extended completion date of 9 December 2016, with 
no cogent reason provided; b) given the arbitrator’s finding 
that partial possession of 122 units had taken place on 29 
March 2017, the 3rd CNC ought to have reflected the fact 
that only balance of works remain outstanding and the 
liquidated damages rate should have been reduced from 29 
March 2017 onwards. 

The High Court took note of the Singapore Court of Appeal 
decision in BZW and another v BZV [2022] 1 SLR 1080 for the 
proposition that a defect in the chain of reasoning can 
constitute a breach of the fair hearing rule where the 
tribunal’s reasoning was one which the parties could not have 

had reasonable notice it might adopt, and which lacks 
sufficient nexus to the parties’ arguments. Nonetheless, the 
Court found that the facts of the case do not justify the 
proposition. This was because a)  the question of whether the 
architect ought to have determined all outstanding EOT 
applications before issuing the 3rd CNC was squarely in issue 
at the arbitration; b) the correctness of assessment of EOT 
applications would at its highest be a question of factual 
error, not a breach of natural justice; c) the arbitrator had 
independently found that the CNC was issued without 
cogent justification for the delay; and d) the arbitrator’s 
reasoning on the 3rd CNC is not of a character that no 
reasonable litigant could have anticipated. 

A second argument put forward by Amprojek under the 1st 
Ground is that the arbitrator had abdicated his duty in failing 
to “open up, review and revise” the 3rd CNC under the 
Contract (as opposed to declaring it wholly invalid), after 
having found the CNC defective in part for failing to account 
for partial possession of 122 units on 29 March 2017. The 
High Court rejected this argument because the Contract only 
empowers an arbitrator to open up and revise certificates 
reflecting the architect’s professional judgment, while the 3rd 
CNC concerns anterior procedural and temporal failures. In any 
case, no evidence was produced by Amprojek before the 
arbitrator of the reduced liquidated damages rate applicable 
after partial possession. 

(2) 2nd Ground – Alleged Departure from Cubic Electronics 

Amprojek contended that the arbitrator erred in dismissing 
the liquidate damages claim by effectively requiring Amprojek 
to prove actual loss as a precondition to the enforcement of 
the liquidated damages clause, contrary to the Federal Court 
decision of Cubic Electronics Sdn Bhd v Mars 
Telecommunications Sdn Bhd [2018] MLJU 1935. 

The High Court dismissed this argument because at the 
outset, the liquidated damages claim fails because no valid 
CNC was ever issued. Under the PAM Conditions of 
Contract, the issuance of a valid CNC is a condition 
precedent to the imposition of liquidated damages. Further, 
Amprojek’s complaint is an alleged error of law, which is not 
the same as a breach of natural justice where for instance, an 
arbitrator refuses to engage with a party’s submissions at all. 
Here, the arbitrator did cite, engage with, and applied the 
Cubic Electronics framework, albeit in a manner Amprojek 
disagrees with.

Lastly, Cubic Electronics preserved the right of the defaulting 
party to prove the unreasonableness of the damages clause, 
which MCC did. The arbitrator found that the liquidated 
damages clause operated as a penalty rather than a genuine 
pre-estimate of loss in the circumstances based on evidence 
produced by MCC which included among others, that 
Amprojek in fact did not pay liquidated damages to 
purchasers because it had obtained a government extension. 

(3) 3rd Ground: Alleged irrationality in pre-award interest 

Amprojek contended that the arbitrator’s approach to 
pre-award interest was irrational and contrary to public 
policy. 

The High Court did not accept this argument primarily 
because Amprojek itself had pleaded for interest on all sums 
“from such dates at such rates as deemed fit by the 
arbitrator”. The arbitrator had carefully assessed pre-award 
interest based on clauses in the PAM Conditions and section 
33(6) of the Arbitration Act 2005 which confers wide 
discretion on the arbitrator to award interest. 

With regard to MCC’s enforcement application, given that no 
section 39 grounds were established, the Court held that the 
final arbitral award is binding and enforceable as a judgment. 

Concluding Observations by the High Court 

The High Court took note that the final arbitral award 
requiring Amprojek to pay a net sum of some RM 30 million 
may be commercially surprising. While the Court does not 
merely rubber-stamp arbitral awards, its role is also not to 
correct commercial surprises or ensure that outcomes 
appear proportionate. It is to ensure that the arbitral process 
was conducted in accordance with fundamental principles of 
justice and fairness, which it was in this case. 
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process. The defendant’s commencement of 
adjudication, in reliance on the acknowledgement 
evidence, was not oppressive or unreasonable, and 
there was nothing warranting a permanent stay of the 
adjudication proceedings either. 

5. The alleged acknowledgement of debt does give rise to 
a live factual dispute. On the facts, the defendant relies 
on 2 documents to support the acknowledgement of 
debt, i.e. (i) minutes of meeting and (ii) email from the 
plaintiff. The plaintiff contends that these documents 
do not amount to an acknowledgement of a subsisting 
debt, inter alia, on the basis that the minutes were 
unilaterally prepared by the defendant and were 
expressly disputed in the email. In light of the parties 
‘positions and documents, the Court held that this is a 
genuinely contested question of construction of 
language and poses a genuine and live factual dispute. 
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Introduction 

This case primarily concerns whether the Court can 
intervene in an ongoing adjudication proceeding on the basis 
(i) the claims are statute-barred by limitation and (ii) the 
proceedings constitute an abuse of statutory process.

Facts 

The defendant initiated an adjudication proceeding against 
the plaintiff to recover outstanding amounts for services 
provided to the plaintiff under a machinery/equipment lease 
agreement (“Lease Agreement”). During the adjudication 
process, the plaintiff filed an application herein to stay the 
proceedings on the following grounds:-

(a) defendant’s claims raised in the adjudication are 
statute-barred under Section 6(1) of the Limitation Act 
1953 (“LA 1953”); and 

(b) the adjudication constitutes an abuse of statutory 
process.

Issues for Determination

The key issues for determination before the High Court were 
as follows:

1. What is the applicable threshold for pre-decision 
intervention?

2. Whether a purportedly time-barred claim gives rise to 
an absence of core jurisdiction under the Construction 
Industry Payment and Adjudication Act 2012 
(“CIPAA”)?

3. What is the effect of the arbitration clause and the 
kompetenz-kompetenz principle on the adjudication 
proceedings?

4. Whether the adjudication constitutes an abuse of 
process?

5. Whether the alleged acknowledgement of debt gives 
rise to a live factual dispute?

Findings of the High Court 

In dismissing the Plaintiff’s claim, the High Court held the 
following:

1. Pursuant to the case Aspen Glove Sdn Bhd v Tialoc 
Malaysia Sdn Bhd [2024] 4 MLJ 825, the threshold for 

pre decision intervention by Court before an 
adjudication decision is that it must be “plain and 
obviously clear” based on undisputed facts that the 
adjudicator lacks jurisdiction. On the facts herein, the 
issue is whether limitation has been extended by 
acknowledgment of debt under Section 26(2) LA 1953. 
This constitutes a disputed question of fact and mixed 
fact and law which cannot be summarily determined by 
way of affidavit. Accordingly, the matter requires 
forensic examination through adjudication and 
arbitration.

2. A time-barred claim does not give rise to an absence of 
core jurisdiction under the CIPAA. In this regard, the 
Court distinguished “core jurisdiction” from “limitation”; 
the former concerns only irreducible formal 
requirements assessable without which the 
adjudication process cannot validly exist at all, whilst 
the latter involves complex factual inquiries. Relying on 
Genting Malaysia Bhd v Leika Sdn Bhd [2025] 3 MLRH 
148, the Court held that limitation is a defence that an 
adjudicator is competent to decide, and it is not a 
jurisdictional threshold that requires 
pre-determination by the Court. Further, section 4 of 
the LA 1953 confirms that limitation is procedural in 
nature rather than a condition precedent to the 
existence of jurisdiction. 

3. The presence of an arbitration clause in the Lease 
Agreement together with the kompetenz – kompetenz 
principle reinforces the Court’s decision not to grant 
the Plaintiff’s relief. In this regard, the Court held the 
following:

(a) The dispute concerning the plaintiff’s limitation 
defence including whether there was a valid 
acknowledgement of debt arises from the Lease 
Agreement. Accordingly, this falls squarely within 
the scope of the arbitration clause.

(b) Even if an adjudicator under CIPAA lacks 
kompetenz-kompetenz, this does not justify 
bypassing the adjudication process or seeking 
declaratory relief from the Court before the 
agreed dispute resolution mechanism has run its 
course.

4. The adjudication does not constitute an abuse of 
process. Pursuant to the case of Mudajaya Corporation 
Bhd v KWSL Builders Sdn Bhd [2022] WILJU 1931, the 
commencement of adjudication under CIPAA is a 
statutory right and cannot amount to an abuse of 
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Introduction 

The High Court heard 2 applications in respect of a final 
arbitral award between Amprojek Construction Sdn Bhd 
(“Amprojek”) as Claimant and MCC Overseas (M) Sdn Bhd 
(“MCC”) as Respondent. The first is Amprojek’s application to 
set aside the final award and the second is MCC’s application 
to enforce the award. 

In the upshot, the High Court allowed the enforcement 
application and dismissed the setting aside application as the 
latter did not meet the high threshold required under section 
37 of the Arbitration Act 2005. 

Background Facts 

Amprojek is a property developer and MCC was engaged as 
main contractor pursuant to a letter of award and a formal 
contract executed based on the PAM Contract 2006 (With 
Quantities) (“the Contract”) for the construction of Paragon 
Suites @ CIQ in Johor Bahru. Construction was scheduled to 
commence on 1 April 2014 and to be completed by 30 
September 2016. Liquidated damages were contractually 
fixed at RM 76,000.00 per day. 

Throughout the works, the Architect allowed four of 13 
extension of time (“EOT”) applications submitted by MCC, 
extending the completion date by 69 days to 8 December 
2016. Three Certificates of Non-Completion (“CNC”) were 
issued, with the 3rd and final CNC (“3rd CNC”) dated 9 
December 2016 but physically issued on 6 July 2017. The 
Certificate of Completion and Compliance (“CCC”) was 
issued on 31 May 2017, while the Certificate of Practical 
Completion (“CPC”) was eventually issued on 21 October 
2017. 

Amprojek commenced arbitration proceedings which 
encompassed issues of delay, liquidated damages, loss and 
expense, defects rectification costs etc.

In the final arbitral award, the Arbitrator made material 
findings including that: 

(a) MCC was entitled to 22 days EOT only (less than the 69 
days allowed by the Architect);

(b) The CPC ought to have been issued on 31 May 2017;
(c) Amprojek was not entitled to impose liquidate damages 

on MCC, on the basis that (i) the 3rd CNC was invalid, 
and (ii) the liquidated damages clause amounted to a 
penalty;

(d) MCC was not entitled to loss & expense; 
(e) Amprojek’s claim for defects rectification costs of RM 

17,356,710.63 was allowed;

(f) Various payments under Interim Certificates Nos. 33, 
33A, 34, the Penultimate Certificate, and a refund of the 
Cash Bond of RM8,800,000.00 were awarded to MCC, 
together with pre-award interest totalling 
approximately RM14,330,217.92; and

(g) Costs of the arbitration proceedings of 
RM1,776,277.06 were awarded to MCC.

The net result of the final arbitral award is that Amprojek is 
liable to pay MCC approximately RM 30,269,624.49 — 
primarily because the arbitrator found that Amprojek was not 
entitled to impose liquidated damages despite the undisputed 
delay in completion by MCC. 

High Court’s Decision

The High Court examined the following 3 main grounds 
raised by Amprojek in its setting aside application and 
dismissed these 3 grounds. 

(1) 1st Ground: Alleged defect in Arbitrator’s Chain of 
Reasoning on the 3rd CNC 

Firstly, Amprojek contended that there was a defect in the 
arbitrator’s chain of reasoning as the arbitrator had 
invalidated the 3rd CNC on the basis that several EOT 
applications had not been determined at the time of its 
issuance (6 July 2017). Amprojek contended that this finding 
is factually wrong because some EOT applications had been 
assessed and determined before 6 July 2017 while others 
had not come into existence as of 6 July 2017.  

The High Court found that the arbitrator had in fact identified 
multiple, distinct and cumulative grounds upon which the 3rd 
CNC was found to be invalid, which does not rest solely or 
even primarily on the EOT applications challenged vigorously 
by Amprojek. Even if the arbitrator did err on the outstanding 
EOT applications, the other bases for his finding of invalidity 
remain sound. In summary, the arbitrator found, inter alia, that 
a) the 3rd CNC was backdated and issued only 7 months after 
the last extended completion date of 9 December 2016, with 
no cogent reason provided; b) given the arbitrator’s finding 
that partial possession of 122 units had taken place on 29 
March 2017, the 3rd CNC ought to have reflected the fact 
that only balance of works remain outstanding and the 
liquidated damages rate should have been reduced from 29 
March 2017 onwards. 

The High Court took note of the Singapore Court of Appeal 
decision in BZW and another v BZV [2022] 1 SLR 1080 for the 
proposition that a defect in the chain of reasoning can 
constitute a breach of the fair hearing rule where the 
tribunal’s reasoning was one which the parties could not have 

had reasonable notice it might adopt, and which lacks 
sufficient nexus to the parties’ arguments. Nonetheless, the 
Court found that the facts of the case do not justify the 
proposition. This was because a)  the question of whether the 
architect ought to have determined all outstanding EOT 
applications before issuing the 3rd CNC was squarely in issue 
at the arbitration; b) the correctness of assessment of EOT 
applications would at its highest be a question of factual 
error, not a breach of natural justice; c) the arbitrator had 
independently found that the CNC was issued without 
cogent justification for the delay; and d) the arbitrator’s 
reasoning on the 3rd CNC is not of a character that no 
reasonable litigant could have anticipated. 

A second argument put forward by Amprojek under the 1st 
Ground is that the arbitrator had abdicated his duty in failing 
to “open up, review and revise” the 3rd CNC under the 
Contract (as opposed to declaring it wholly invalid), after 
having found the CNC defective in part for failing to account 
for partial possession of 122 units on 29 March 2017. The 
High Court rejected this argument because the Contract only 
empowers an arbitrator to open up and revise certificates 
reflecting the architect’s professional judgment, while the 3rd 
CNC concerns anterior procedural and temporal failures. In any 
case, no evidence was produced by Amprojek before the 
arbitrator of the reduced liquidated damages rate applicable 
after partial possession. 

(2) 2nd Ground – Alleged Departure from Cubic Electronics 

Amprojek contended that the arbitrator erred in dismissing 
the liquidate damages claim by effectively requiring Amprojek 
to prove actual loss as a precondition to the enforcement of 
the liquidated damages clause, contrary to the Federal Court 
decision of Cubic Electronics Sdn Bhd v Mars 
Telecommunications Sdn Bhd [2018] MLJU 1935. 

The High Court dismissed this argument because at the 
outset, the liquidated damages claim fails because no valid 
CNC was ever issued. Under the PAM Conditions of 
Contract, the issuance of a valid CNC is a condition 
precedent to the imposition of liquidated damages. Further, 
Amprojek’s complaint is an alleged error of law, which is not 
the same as a breach of natural justice where for instance, an 
arbitrator refuses to engage with a party’s submissions at all. 
Here, the arbitrator did cite, engage with, and applied the 
Cubic Electronics framework, albeit in a manner Amprojek 
disagrees with.

Lastly, Cubic Electronics preserved the right of the defaulting 
party to prove the unreasonableness of the damages clause, 
which MCC did. The arbitrator found that the liquidated 
damages clause operated as a penalty rather than a genuine 
pre-estimate of loss in the circumstances based on evidence 
produced by MCC which included among others, that 
Amprojek in fact did not pay liquidated damages to 
purchasers because it had obtained a government extension. 

(3) 3rd Ground: Alleged irrationality in pre-award interest 

Amprojek contended that the arbitrator’s approach to 
pre-award interest was irrational and contrary to public 
policy. 

The High Court did not accept this argument primarily 
because Amprojek itself had pleaded for interest on all sums 
“from such dates at such rates as deemed fit by the 
arbitrator”. The arbitrator had carefully assessed pre-award 
interest based on clauses in the PAM Conditions and section 
33(6) of the Arbitration Act 2005 which confers wide 
discretion on the arbitrator to award interest. 

With regard to MCC’s enforcement application, given that no 
section 39 grounds were established, the Court held that the 
final arbitral award is binding and enforceable as a judgment. 

Concluding Observations by the High Court 

The High Court took note that the final arbitral award 
requiring Amprojek to pay a net sum of some RM 30 million 
may be commercially surprising. While the Court does not 
merely rubber-stamp arbitral awards, its role is also not to 
correct commercial surprises or ensure that outcomes 
appear proportionate. It is to ensure that the arbitral process 
was conducted in accordance with fundamental principles of 
justice and fairness, which it was in this case. 
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process. The defendant’s commencement of 
adjudication, in reliance on the acknowledgement 
evidence, was not oppressive or unreasonable, and 
there was nothing warranting a permanent stay of the 
adjudication proceedings either. 

5. The alleged acknowledgement of debt does give rise to 
a live factual dispute. On the facts, the defendant relies 
on 2 documents to support the acknowledgement of 
debt, i.e. (i) minutes of meeting and (ii) email from the 
plaintiff. The plaintiff contends that these documents 
do not amount to an acknowledgement of a subsisting 
debt, inter alia, on the basis that the minutes were 
unilaterally prepared by the defendant and were 
expressly disputed in the email. In light of the parties 
‘positions and documents, the Court held that this is a 
genuinely contested question of construction of 
language and poses a genuine and live factual dispute. 
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Introduction 

This case primarily concerns whether the Court can 
intervene in an ongoing adjudication proceeding on the basis 
(i) the claims are statute-barred by limitation and (ii) the 
proceedings constitute an abuse of statutory process.

Facts 

The defendant initiated an adjudication proceeding against 
the plaintiff to recover outstanding amounts for services 
provided to the plaintiff under a machinery/equipment lease 
agreement (“Lease Agreement”). During the adjudication 
process, the plaintiff filed an application herein to stay the 
proceedings on the following grounds:-

(a) defendant’s claims raised in the adjudication are 
statute-barred under Section 6(1) of the Limitation Act 
1953 (“LA 1953”); and 

(b) the adjudication constitutes an abuse of statutory 
process.

Issues for Determination

The key issues for determination before the High Court were 
as follows:

1. What is the applicable threshold for pre-decision 
intervention?

2. Whether a purportedly time-barred claim gives rise to 
an absence of core jurisdiction under the Construction 
Industry Payment and Adjudication Act 2012 
(“CIPAA”)?

3. What is the effect of the arbitration clause and the 
kompetenz-kompetenz principle on the adjudication 
proceedings?

4. Whether the adjudication constitutes an abuse of 
process?

5. Whether the alleged acknowledgement of debt gives 
rise to a live factual dispute?

Findings of the High Court 

In dismissing the Plaintiff’s claim, the High Court held the 
following:

1. Pursuant to the case Aspen Glove Sdn Bhd v Tialoc 
Malaysia Sdn Bhd [2024] 4 MLJ 825, the threshold for 

pre decision intervention by Court before an 
adjudication decision is that it must be “plain and 
obviously clear” based on undisputed facts that the 
adjudicator lacks jurisdiction. On the facts herein, the 
issue is whether limitation has been extended by 
acknowledgment of debt under Section 26(2) LA 1953. 
This constitutes a disputed question of fact and mixed 
fact and law which cannot be summarily determined by 
way of affidavit. Accordingly, the matter requires 
forensic examination through adjudication and 
arbitration.

2. A time-barred claim does not give rise to an absence of 
core jurisdiction under the CIPAA. In this regard, the 
Court distinguished “core jurisdiction” from “limitation”; 
the former concerns only irreducible formal 
requirements assessable without which the 
adjudication process cannot validly exist at all, whilst 
the latter involves complex factual inquiries. Relying on 
Genting Malaysia Bhd v Leika Sdn Bhd [2025] 3 MLRH 
148, the Court held that limitation is a defence that an 
adjudicator is competent to decide, and it is not a 
jurisdictional threshold that requires 
pre-determination by the Court. Further, section 4 of 
the LA 1953 confirms that limitation is procedural in 
nature rather than a condition precedent to the 
existence of jurisdiction. 

3. The presence of an arbitration clause in the Lease 
Agreement together with the kompetenz – kompetenz 
principle reinforces the Court’s decision not to grant 
the Plaintiff’s relief. In this regard, the Court held the 
following:

(a) The dispute concerning the plaintiff’s limitation 
defence including whether there was a valid 
acknowledgement of debt arises from the Lease 
Agreement. Accordingly, this falls squarely within 
the scope of the arbitration clause.

(b) Even if an adjudicator under CIPAA lacks 
kompetenz-kompetenz, this does not justify 
bypassing the adjudication process or seeking 
declaratory relief from the Court before the 
agreed dispute resolution mechanism has run its 
course.

4. The adjudication does not constitute an abuse of 
process. Pursuant to the case of Mudajaya Corporation 
Bhd v KWSL Builders Sdn Bhd [2022] WILJU 1931, the 
commencement of adjudication under CIPAA is a 
statutory right and cannot amount to an abuse of 

process. The defendant’s commencement of 
adjudication, in reliance on the acknowledgement 
evidence, was not oppressive or unreasonable, and 
there was nothing warranting a permanent stay of the 
adjudication proceedings either. 

5. The alleged acknowledgement of debt does give rise to 
a live factual dispute. On the facts, the defendant relies 
on 2 documents to support the acknowledgement of 
debt, i.e. (i) minutes of meeting and (ii) email from the 
plaintiff. The plaintiff contends that these documents 
do not amount to an acknowledgement of a subsisting 
debt, inter alia, on the basis that the minutes were 
unilaterally prepared by the defendant and were 
expressly disputed in the email. In light of the parties 
‘positions and documents, the Court held that this is a 
genuinely contested question of construction of 
language and poses a genuine and live factual dispute. 
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