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Highlights from the Appellate Courts

The subject matter before the Court of Appeal in Sundra Rajoo 
a/l Nadarajah v Leaderonomics Sdn Bhd (Civil Appeal No.: 
W-02(W)-1130-07/2023) was the dismissal of the Appellant’s 
defamation suit. The suit was premised on an anonymous poison 
pen letter dated 28.9.2018 addressed to the Malaysian 
Anti-Corruption Commission (“MACC”). The poison pen letter 
was in a digital form in the format of a Microsoft Word 
document, and had been widely circulated through various 
mediums (“digital copy of the poison pen letter”). The said 
letter had subsequently been sent, in printed form, to the MACC.

The appeal had initially been �led against both defendants. 
However, upon the death of the 2nd defendant (“the Deceased”), 
the Appellant had discontinued the action against him in line 
with Section 8(1) of the Civil Law Act 1956. 

High Court

At the High Court, it was not in dispute that:-

(i) The contents of the poison pen letter referred to the 
Appellant;

(ii) The contents of the poison pen letter were defamatory in 
nature, if they were not true; and

(iii) The poison pen letter had been communicated to third 
parties.

Therefore, the parties’ arguments centered on whether the 
Respondent could be held responsible for the 
dissemination/publication of the digital copy of the poison pen 
letter.

Through a digital forensic expert, the Appellant produced a 
report that revealed that the digital copy of the poison pen letter 
had been created, saved and modi�ed by a user known as 
“Leaderonomics”. The report also stated that the digital copy of 
the poison pen letter “was created in a host (PC or Notebook) 
from Leaderonomics organisation”. 

Relying on the same, the Appellant alleged that the 
circumstantial evidence pointed to the Deceased being the 
author of the same. This was as the Deceased had been 
employed by the Asian International Arbitration Center (“AIAC”) 
while the Appellant was the Director, and had wide access, and 
was privy to, information and documents relating to AIAC. The 
Deceased had thereafter left the AIAC in March 2018 on bad 
terms with the Appellant, before subsequently being employed 
by the Respondent.  Accordingly, it was the Appellant’s position 
that the Deceased had authored the poison pen letter, out of 
spite, by using a computer belonging to the Respondent. 
Therefore, the Appellant asserted that the Respondent was 
jointly and/or severally responsible and liable for the publication 
of the digital copy of the poison pen letter.

The High Court disagreed with the Appellant, �nding that:-

(i) For a company, like the Respondent, to be liable for 
defamation, the defamatory statement must be o�cially 
issued by the company; put on the company’s database; 
published on the company’s media and/or spoken by the 
company employee and/or agent for an on behalf of the 
company. The Appellant’s case did not fall within any of 
these categories;

(ii) There was no evidence that the digital copy of the poison 
pen letter was published through the Respondent’s 
employee and/or agent for and on behalf of the 
Respondent; 

(iii) After having evaluated the testimonies of both parties’ 
respective experts, it was held that metadata analysis can 
be manipulated, and have little to no value in proving the 
authorship and publication of the digital copy of the 
poison pen letter; and

(iv) Based on the evidence before the Court, the High Court 
Judge was unsatis�ed that the Respondent was 
responsible for the publication of the digital copy of the 
poison pen letter.

Court of Appeal

The Law 

At the Court of Appeal, the Appellant’s submission mainly 
focused on the invocation of the presumption of fact in 
publication under Section 114A(3) of the Evidence Act 1950 
(S. 114A(3)). S. 114A(3) provides as follows:-

 “Any person who has in his custody or control any computer 
on which any publication originates from is presumed to have 
published or re-published the content of the publication unless 
the contrary is proves”.

The Court of Appeal �rst found that S.114A does not presume 
the fact of publication. Instead, it only presumes the party who 
is responsible for the action of publishing or re-publishing the 
content of the publication. In substance, it presumes the 
existence of fact, and reverses the burden to prove otherwise on 
the party who had custody or control of the computer. 

Secondly, as for the fact of publication, the Court of Appeal 
found that pursuant to S. 114A(4)(b), a statement or 
representation in whatever form which is displayed on the 
screen of a computer is su�cient to constitute publication.

However, the Court of Appeal explained the distinction 
between the de�nition of “publication” in S.114A(4)(b) and that 
in the context of a defamation action. The former merely 
required that such statement or representation, in whatever 
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form, be displayed on the screen of a computer. However, the 
latter required that such statement or representation, in 
whatever form, not only be displayed on a computer screen but 
also communicated to a third party. Therefore, the mere proof of 
publication within the meaning of S.114A(4)(b) is insu�cient to 
establish “publication” in the defamation sense without also 
proving publication to a third party.

In further addressing S.114A(4)(b), the Court of Appeal held that 
there were three distinct situations to activate the presumption 
of a party responsible for publication through displaying on the 
screen of a computer:-

(i) First, the party depicting himself as the owner, host, 
administrator, or editor of the publication, or who in any 
manner facilitates to publish or re-publish the publication;

(ii) Secondly, the person who signed up as the subscriber of an 
internet service provider, and content is published in that 
service which traces to the person; and

(iii) Thirdly, the publication is traced to a computer that a 
person has in his custody or control.

Application of the Law to the Facts

As it was not in dispute that the digital copy of the poison pen 
letter had been communicated to third parties through the 
screen of electronic devices, it was found that the de�nition of 
“publication” in S.114A(4)(b) had been met. 

Therefore, the next step was whether the Appellant could satisfy 
the threshold to activate the presumption under S.114A(3) that 
the Respondent was responsible for publishing the contents of 
the digital copy of the poison pen letter.

Here, the Court of Appeal held that there were two key 
elements to be met before the presumption could be invoked:-

(i) First, the individual must have custody or control the 
computer; and 

(ii) Secondly, that the publication originates from the said 
computer.

Based on the evidence before the Court, it was observed that 
there was no evidence on the ‘computer’ from which the 
publication of the digital copy of the poison page letter had 
originated. Despite this, the Appellant had urged the Court to 
consider the above circumstantial evidence which the Appellant 
alleged pointed to an irresistible conclusion and/or inference 
that the Deceased was the one who authored the digital copy 
of the poison pen letter and jointly and/or severally published 
the same with the Respondent. This included the metadata 
properties of the digital copy of the poison pen letter that 
revealed the author of the Microsoft document �le to be 
“Leaderonomics”.

However, the Court of Appeal found that after considering the 
evidence, the Appellant had failed to identify the device from 
which the publication of the digital copy of the poison pen 
letter had originated. This was as there was no IT forensic 
evidence to link the digital copy of the poison pen letter to the 
particular laptop used by the deceased on which the 
publication purported originated from. The mere fact that the 
author of the Microsoft format �le showed the name 
“Leaderonomics” could not prove that the publication originated 
from a particular device used by the Deceased, only that it �rst 
appeared in a device with the said user name. To activate the 
presumption under S. 114A(3), emphasis was on the device on 
which the publication originates, and not the device on which 
the contents of the publication were created.

Here, the Appellant relied only on circumstantial evidence to 
presuppose that the digital copy of the poison pen letter came 
from the laptop that was used by the Deceased, and that the 
laptop was supplied by the Respondent.  The Court of Appeal 
was not willing, based on the circumstantial evidence, to draw 
such a conclusion as to do so would unfairly and unjustly 
impose hardship on the Respondent to defend the case. 
Therefore, the Court of Appeal found that the Appellant had 
failed to discharge the burden to establish that the digital copy 
of the poison pen letter in fact came from a particular laptop 
supplied by the Respondent to the deceased. The Court of 
Appeal did opine that the Appellant could have discharged the 
burden by obtaining a Court Order to compel the delivery of the 
particular laptop used by the Deceased for IT forensic 
investigation to establish that nexus. However, the Appellant 
failed to do so.

Notwithstanding the above, the Court of Appeal held that even 
if it could have been proven that the digital copy of the poison 
pen letter came from the speci�ed device, the said device 
would not have been in the Respondent’s custody or control at 
the material time. This was given the Appellant’s position that it 
was the Deceased who had custody and control of the same to 
publish the digital copy of the poison pen letter. 

Here the Court of Appeal took the view that in the context of a 
defamation action, the relevant time at which custody or control 
of the device for the publication is of critical importance.  
Therefore, if one could prove that he did not have with him the 
device in his custody or control at that material time the 
publication will be made, then the presumption under S.114A(3) 
would be rebutted. 

Written by
Nimalan Devaraja
Deputy Chairperson, Publications Committee 



2

The subject matter before the Court of Appeal in Sundra Rajoo 
a/l Nadarajah v Leaderonomics Sdn Bhd (Civil Appeal No.: 
W-02(W)-1130-07/2023) was the dismissal of the Appellant’s 
defamation suit. The suit was premised on an anonymous poison 
pen letter dated 28.9.2018 addressed to the Malaysian 
Anti-Corruption Commission (“MACC”). The poison pen letter 
was in a digital form in the format of a Microsoft Word 
document, and had been widely circulated through various 
mediums (“digital copy of the poison pen letter”). The said 
letter had subsequently been sent, in printed form, to the MACC.

The appeal had initially been �led against both defendants. 
However, upon the death of the 2nd defendant (“the Deceased”), 
the Appellant had discontinued the action against him in line 
with Section 8(1) of the Civil Law Act 1956. 

High Court

At the High Court, it was not in dispute that:-

(i) The contents of the poison pen letter referred to the 
Appellant;

(ii) The contents of the poison pen letter were defamatory in 
nature, if they were not true; and

(iii) The poison pen letter had been communicated to third 
parties.

Therefore, the parties’ arguments centered on whether the 
Respondent could be held responsible for the 
dissemination/publication of the digital copy of the poison pen 
letter.

Through a digital forensic expert, the Appellant produced a 
report that revealed that the digital copy of the poison pen letter 
had been created, saved and modi�ed by a user known as 
“Leaderonomics”. The report also stated that the digital copy of 
the poison pen letter “was created in a host (PC or Notebook) 
from Leaderonomics organisation”. 

Relying on the same, the Appellant alleged that the 
circumstantial evidence pointed to the Deceased being the 
author of the same. This was as the Deceased had been 
employed by the Asian International Arbitration Center (“AIAC”) 
while the Appellant was the Director, and had wide access, and 
was privy to, information and documents relating to AIAC. The 
Deceased had thereafter left the AIAC in March 2018 on bad 
terms with the Appellant, before subsequently being employed 
by the Respondent.  Accordingly, it was the Appellant’s position 
that the Deceased had authored the poison pen letter, out of 
spite, by using a computer belonging to the Respondent. 
Therefore, the Appellant asserted that the Respondent was 
jointly and/or severally responsible and liable for the publication 
of the digital copy of the poison pen letter.

The High Court disagreed with the Appellant, �nding that:-

(i) For a company, like the Respondent, to be liable for 
defamation, the defamatory statement must be o�cially 
issued by the company; put on the company’s database; 
published on the company’s media and/or spoken by the 
company employee and/or agent for an on behalf of the 
company. The Appellant’s case did not fall within any of 
these categories;

(ii) There was no evidence that the digital copy of the poison 
pen letter was published through the Respondent’s 
employee and/or agent for and on behalf of the 
Respondent; 

(iii) After having evaluated the testimonies of both parties’ 
respective experts, it was held that metadata analysis can 
be manipulated, and have little to no value in proving the 
authorship and publication of the digital copy of the 
poison pen letter; and

(iv) Based on the evidence before the Court, the High Court 
Judge was unsatis�ed that the Respondent was 
responsible for the publication of the digital copy of the 
poison pen letter.

Court of Appeal

The Law 

At the Court of Appeal, the Appellant’s submission mainly 
focused on the invocation of the presumption of fact in 
publication under Section 114A(3) of the Evidence Act 1950 
(S. 114A(3)). S. 114A(3) provides as follows:-

 “Any person who has in his custody or control any computer 
on which any publication originates from is presumed to have 
published or re-published the content of the publication unless 
the contrary is proves”.

The Court of Appeal �rst found that S.114A does not presume 
the fact of publication. Instead, it only presumes the party who 
is responsible for the action of publishing or re-publishing the 
content of the publication. In substance, it presumes the 
existence of fact, and reverses the burden to prove otherwise on 
the party who had custody or control of the computer. 

Secondly, as for the fact of publication, the Court of Appeal 
found that pursuant to S. 114A(4)(b), a statement or 
representation in whatever form which is displayed on the 
screen of a computer is su�cient to constitute publication.

However, the Court of Appeal explained the distinction 
between the de�nition of “publication” in S.114A(4)(b) and that 
in the context of a defamation action. The former merely 
required that such statement or representation, in whatever 

form, be displayed on the screen of a computer. However, the 
latter required that such statement or representation, in 
whatever form, not only be displayed on a computer screen but 
also communicated to a third party. Therefore, the mere proof of 
publication within the meaning of S.114A(4)(b) is insu�cient to 
establish “publication” in the defamation sense without also 
proving publication to a third party.

In further addressing S.114A(4)(b), the Court of Appeal held that 
there were three distinct situations to activate the presumption 
of a party responsible for publication through displaying on the 
screen of a computer:-

(i) First, the party depicting himself as the owner, host, 
administrator, or editor of the publication, or who in any 
manner facilitates to publish or re-publish the publication;

(ii) Secondly, the person who signed up as the subscriber of an 
internet service provider, and content is published in that 
service which traces to the person; and

(iii) Thirdly, the publication is traced to a computer that a 
person has in his custody or control.

Application of the Law to the Facts

As it was not in dispute that the digital copy of the poison pen 
letter had been communicated to third parties through the 
screen of electronic devices, it was found that the de�nition of 
“publication” in S.114A(4)(b) had been met. 

Therefore, the next step was whether the Appellant could satisfy 
the threshold to activate the presumption under S.114A(3) that 
the Respondent was responsible for publishing the contents of 
the digital copy of the poison pen letter.

Here, the Court of Appeal held that there were two key 
elements to be met before the presumption could be invoked:-

(i) First, the individual must have custody or control the 
computer; and 

(ii) Secondly, that the publication originates from the said 
computer.

Based on the evidence before the Court, it was observed that 
there was no evidence on the ‘computer’ from which the 
publication of the digital copy of the poison page letter had 
originated. Despite this, the Appellant had urged the Court to 
consider the above circumstantial evidence which the Appellant 
alleged pointed to an irresistible conclusion and/or inference 
that the Deceased was the one who authored the digital copy 
of the poison pen letter and jointly and/or severally published 
the same with the Respondent. This included the metadata 
properties of the digital copy of the poison pen letter that 
revealed the author of the Microsoft document �le to be 
“Leaderonomics”.

However, the Court of Appeal found that after considering the 
evidence, the Appellant had failed to identify the device from 
which the publication of the digital copy of the poison pen 
letter had originated. This was as there was no IT forensic 
evidence to link the digital copy of the poison pen letter to the 
particular laptop used by the deceased on which the 
publication purported originated from. The mere fact that the 
author of the Microsoft format �le showed the name 
“Leaderonomics” could not prove that the publication originated 
from a particular device used by the Deceased, only that it �rst 
appeared in a device with the said user name. To activate the 
presumption under S. 114A(3), emphasis was on the device on 
which the publication originates, and not the device on which 
the contents of the publication were created.

Here, the Appellant relied only on circumstantial evidence to 
presuppose that the digital copy of the poison pen letter came 
from the laptop that was used by the Deceased, and that the 
laptop was supplied by the Respondent.  The Court of Appeal 
was not willing, based on the circumstantial evidence, to draw 
such a conclusion as to do so would unfairly and unjustly 
impose hardship on the Respondent to defend the case. 
Therefore, the Court of Appeal found that the Appellant had 
failed to discharge the burden to establish that the digital copy 
of the poison pen letter in fact came from a particular laptop 
supplied by the Respondent to the deceased. The Court of 
Appeal did opine that the Appellant could have discharged the 
burden by obtaining a Court Order to compel the delivery of the 
particular laptop used by the Deceased for IT forensic 
investigation to establish that nexus. However, the Appellant 
failed to do so.

Notwithstanding the above, the Court of Appeal held that even 
if it could have been proven that the digital copy of the poison 
pen letter came from the speci�ed device, the said device 
would not have been in the Respondent’s custody or control at 
the material time. This was given the Appellant’s position that it 
was the Deceased who had custody and control of the same to 
publish the digital copy of the poison pen letter. 

Here the Court of Appeal took the view that in the context of a 
defamation action, the relevant time at which custody or control 
of the device for the publication is of critical importance.  
Therefore, if one could prove that he did not have with him the 
device in his custody or control at that material time the 
publication will be made, then the presumption under S.114A(3) 
would be rebutted. 

Written by
Nimalan Devaraja
Deputy Chairperson, Publications Committee 



3

The Court of Appeal in Sime Darby Property (Bukit Jelutong) 
Sdn Bhd v Ooi Cheng Huat @ Ooi Peng Huat & Ors (Civil 
Appeal No.: B-02(C)(W))-591-04/2023) addressed important 
principles related to the scope of a cross-appeal in the Court of 
Appeal, the admission of further evidence at the appellate stage 
and the law related to developers’ obligations and alleged 
defects under the housing development laws of the country.   

The judgment arose from six appeals related to a dispute 
between the Appellant property developer and the 
Respondents who were purchasers of six luxury bungalow units. 
The purchasers �led separate claims in the High Court for breach 
of the sale and purchase agreements they executed with the 
Appellant due to alleged defects in their respective units. 

Part of the purchasers purchased their units pursuant to sale and 
purchase agreements under Schedule G of the Housing 
Development (Control and Licensing) Regulations 1989 
(“Regulations”), which provided for a ‘sell-then-build’ 
arrangement. The units of the other purchasers were on an ‘as is 
where is’ basis under the standard form prescribed under 
Schedule I of the Regulations. 

In the claims against the Appellant developer, the purchasers 
sought damages for alleged non-compliance with approved 
plans, alleged defects to their parcels and the use of allegedly 
unsatisfactory material for the construction of the units. The 
developer resisted the claims by contending, amongst others, 
that the purchasers who bought units under Schedule G 
contracts had signed the Defect Recti�cation Forms (“DRFs”) 
and Feedback Forms (“FFs”) that acknowledged that defects had 
been recti�ed, the ‘as is where is’ clause of the Schedule I 
contracts meant that those purchasers had inspected and 
accepted the units and, further, any alleged defects were not 
caused by the defective construction of the units. 

The High Court upheld the claims of each of the purchasers and 
ordered, amongst others, damages for the defects and 
recti�cation costs against the developer.

The developer appealed against the entire decision of the High 
Court. The purchasers �led cross-appeals to challenge the High 
Court’s decision to dismiss their claims for additional damages 
for loss of use of the units and pre-judgment interest. The 
developer responded by �ling motions to strike out the 
cross-appeals. The purchasers also �led motions to adduce fresh 
evidence in the appeals. 

The Court of Appeal dealt �rst with the motions to strike out the 
purchasers’ cross-appeals. The developer’s motions to strike out 
the cross-appeals were allowed on the premise that “it was 
improper for the Purchasers to merely �le Notices of cross-appeal 
when they are attempting to substantially / materially alter the 
substantive decision of the Court below…The cross-appeals were 
purely the Purchasers’ own dissatisfaction which should have been 
taken up via the Purchasers’ own Notices of Appeal (and not by �ling 
a cross-Appeal)”. 

The purchasers’ motions to adduce further evidence was then 
addressed. By the motions, the purchasers sought to admit 
three emails between one of the purchasers and Lembaga 
Arkitek Malaysia on the employment history of the developer’s 
expert witness. The Court of Appeal dismissed the motions after 
�nding that the test of reasonable diligence to obtain the 
evidence had not been satis�ed and, further, the evidence 
would not have had a determinative in�uence on the outcome 
of the case as the High Court did not rely on the testimony of 
the expert witness. 

The Court of Appeal then dealt with the substantive appeals. 
The �rst issue addressed by Azimah Omar (now FCJ) related to 
the complaint of defects of the air-conditioning units. The 
purchasers’ complaint was that the air-conditioning units had 
unsuitable insulation and were “under capacity”. The developer’s 
defence was, amongst others, that the sale and purchase 
agreements did not state any particular capacity of the 
air-conditioners and there were no by-laws that provided for the 
said requirements. The Court of Appeal upheld that purchasers’ 
complaint and applied the ‘Business Common Sense’ 
interpretation of contracts to �nd that the sale and purchase 
agreements would not have permitted the installation of 
air-conditioning units that were sub su�cient. It was also held 
that the developer “indeed supplied and installed air-conditioning 
systems as part of the development of the Project. This fact was also 
re�ected in the PRIMO Homeowners Manual in which Sime Darby 
had listed sub-contractors or suppliers in which Sime Darby had 
engaged to supply and install air-conditioning systems…Thus, it 
can only logically glean that it remains a critical term within the 
SPAs that Sime Darby was the party responsible to supply 
air-conditioning systems to the Purchasers’ bungalows”. The 
developer was thus found to have breached the contractual 
obligation to provide ‘good workmanship and materials.’ 

The Court of Appeal thereafter a�rmed the High Court’s 
decision to uphold the other defect complaints. These related 
to, amongst others, water seepages and cracks on walls and 
ceiling joints. The appellate court found that the trial judge had 
conducted an “in-depth appreciation” of the evidence. This led to 
the Court of Appeal being reluctant to interfere with the trial 
court’s �ndings on these complaints of defects. 

The next issue addressed was the claim that the DRFs and FFs 
were forged. The Court of Appeal a�rmed the High Court’s 
�nding that the DRFs and FFs were forged. In so doing, the 
appellate court held that the absence of handwriting experts to 
prove the purchasers’ claim of forgery was not fatal and held 
that the High Court “had not been ‘plainly wrong’ in opting not to 
follow Sime Darby’s handwriting expert report as the report only 
made comparisons between Photostat copies of the signatures 
without any comparison with the hand-signed original documents”.

The Court of Appeal then dealt with the defence against the 
claim of the Schedule I purchasers that the units had been 
purchased on an ‘as is where is’ basis. It was held that the 
developer’s reliance on the ‘as is where is’ clause amounted to an 
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attempt to contract out of the statutory protections for the sale 
of the units under the Housing Development (Control and 
Licensing) Act 1966. Regulation 11 (1B) of the Regulations was 
referred to and it was acknowledged that there were “extremely 
limited statutory exceptions may contract out of the statutory forms 
of the HDA / HDLR”. However, it was ruled that “the manner in 
which Sime Darby seeks to exert this exception was far too excessive 
to the extent that it entirely defeats the class protection mechanism 
of the HDA as a social legislation”. It was observed that the 
contracting out of statutory forms “should only be allowed 
when the substituted contract was MORE favorable to the 
purchasers and NOT when the substituted contract was 
more ONEROUS against the purchasers (e�ectively 
betraying the HDA as a social legislation to protect the 
class of homebuyers)”. It was ultimately ruled that the 
developer could not be permitted to circumvent the standards 
of workmanship required in the sale and purchase agreements 
particularly in view of the unequal bargaining power between 
developers and purchasers, with the former having the required 
expertise to detect construction defects and not the latter. 

The appellate court then addressed whether the defect liability 
period under the sale and purchase agreements precluded the 
purchasers from claiming defects after the 24-month time 
period had expired. It was held that the trial judge was correct 
to rule that the defect liability period only applied to “PATENT 
defects which are discoverable during the 24 months’ DLP Period 
and does not bar homeowners from claiming damages for LATENT 
defects for poor workmanship/materials which are only 
discoverable after the DLP period”. 

The Court of Appeal lastly a�rmed the High Court’s �nding that 
the purchasers had proved their claim for recti�cation costs 
through their expert witnesses. 

Written by
Gregory Das
Chairperson, Publications Committee 
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Court’s decision to dismiss their claims for additional damages 
for loss of use of the units and pre-judgment interest. The 
developer responded by �ling motions to strike out the 
cross-appeals. The purchasers also �led motions to adduce fresh 
evidence in the appeals. 

The Court of Appeal dealt �rst with the motions to strike out the 
purchasers’ cross-appeals. The developer’s motions to strike out 
the cross-appeals were allowed on the premise that “it was 
improper for the Purchasers to merely �le Notices of cross-appeal 
when they are attempting to substantially / materially alter the 
substantive decision of the Court below…The cross-appeals were 
purely the Purchasers’ own dissatisfaction which should have been 
taken up via the Purchasers’ own Notices of Appeal (and not by �ling 
a cross-Appeal)”. 

The purchasers’ motions to adduce further evidence was then 
addressed. By the motions, the purchasers sought to admit 
three emails between one of the purchasers and Lembaga 
Arkitek Malaysia on the employment history of the developer’s 
expert witness. The Court of Appeal dismissed the motions after 
�nding that the test of reasonable diligence to obtain the 
evidence had not been satis�ed and, further, the evidence 
would not have had a determinative in�uence on the outcome 
of the case as the High Court did not rely on the testimony of 
the expert witness. 

The Court of Appeal then dealt with the substantive appeals. 
The �rst issue addressed by Azimah Omar (now FCJ) related to 
the complaint of defects of the air-conditioning units. The 
purchasers’ complaint was that the air-conditioning units had 
unsuitable insulation and were “under capacity”. The developer’s 
defence was, amongst others, that the sale and purchase 
agreements did not state any particular capacity of the 
air-conditioners and there were no by-laws that provided for the 
said requirements. The Court of Appeal upheld that purchasers’ 
complaint and applied the ‘Business Common Sense’ 
interpretation of contracts to �nd that the sale and purchase 
agreements would not have permitted the installation of 
air-conditioning units that were sub su�cient. It was also held 
that the developer “indeed supplied and installed air-conditioning 
systems as part of the development of the Project. This fact was also 
re�ected in the PRIMO Homeowners Manual in which Sime Darby 
had listed sub-contractors or suppliers in which Sime Darby had 
engaged to supply and install air-conditioning systems…Thus, it 
can only logically glean that it remains a critical term within the 
SPAs that Sime Darby was the party responsible to supply 
air-conditioning systems to the Purchasers’ bungalows”. The 
developer was thus found to have breached the contractual 
obligation to provide ‘good workmanship and materials.’ 

The Court of Appeal thereafter a�rmed the High Court’s 
decision to uphold the other defect complaints. These related 
to, amongst others, water seepages and cracks on walls and 
ceiling joints. The appellate court found that the trial judge had 
conducted an “in-depth appreciation” of the evidence. This led to 
the Court of Appeal being reluctant to interfere with the trial 
court’s �ndings on these complaints of defects. 

The next issue addressed was the claim that the DRFs and FFs 
were forged. The Court of Appeal a�rmed the High Court’s 
�nding that the DRFs and FFs were forged. In so doing, the 
appellate court held that the absence of handwriting experts to 
prove the purchasers’ claim of forgery was not fatal and held 
that the High Court “had not been ‘plainly wrong’ in opting not to 
follow Sime Darby’s handwriting expert report as the report only 
made comparisons between Photostat copies of the signatures 
without any comparison with the hand-signed original documents”.

The Court of Appeal then dealt with the defence against the 
claim of the Schedule I purchasers that the units had been 
purchased on an ‘as is where is’ basis. It was held that the 
developer’s reliance on the ‘as is where is’ clause amounted to an 

attempt to contract out of the statutory protections for the sale 
of the units under the Housing Development (Control and 
Licensing) Act 1966. Regulation 11 (1B) of the Regulations was 
referred to and it was acknowledged that there were “extremely 
limited statutory exceptions may contract out of the statutory forms 
of the HDA / HDLR”. However, it was ruled that “the manner in 
which Sime Darby seeks to exert this exception was far too excessive 
to the extent that it entirely defeats the class protection mechanism 
of the HDA as a social legislation”. It was observed that the 
contracting out of statutory forms “should only be allowed 
when the substituted contract was MORE favorable to the 
purchasers and NOT when the substituted contract was 
more ONEROUS against the purchasers (e�ectively 
betraying the HDA as a social legislation to protect the 
class of homebuyers)”. It was ultimately ruled that the 
developer could not be permitted to circumvent the standards 
of workmanship required in the sale and purchase agreements 
particularly in view of the unequal bargaining power between 
developers and purchasers, with the former having the required 
expertise to detect construction defects and not the latter. 

The appellate court then addressed whether the defect liability 
period under the sale and purchase agreements precluded the 
purchasers from claiming defects after the 24-month time 
period had expired. It was held that the trial judge was correct 
to rule that the defect liability period only applied to “PATENT 
defects which are discoverable during the 24 months’ DLP Period 
and does not bar homeowners from claiming damages for LATENT 
defects for poor workmanship/materials which are only 
discoverable after the DLP period”. 

The Court of Appeal lastly a�rmed the High Court’s �nding that 
the purchasers had proved their claim for recti�cation costs 
through their expert witnesses. 

Written by
Gregory Das
Chairperson, Publications Committee 
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In Public Islamic Bank Bhd v Edwin Cassian Nagappan @ 
Marie (Civil Appeal No.: W-04(IM)(NCVC)-02-01/2022), the 
appellant entered into a hire purchase agreement dated 
4 January 2008 with the respondent in respect of a 
reconditioned motor vehicle. The respondent subsequently 
defaulted in the payment of instalments, with at least two 
consecutive defaults, and at the material time had already paid 
more than 75% of the cash price of the vehicle. In view of s 
16(1A) of the Hire Purchase Act 1967, the appellant applied for 
and obtained leave from the Magistrates Court on an ex parte 
basis to issue the statutory notices. Upon compliance with the 
statutory requirements, including the issuance of the Fourth 
Schedule notice and the lapse of the prescribed period, the 
appellant proceeded to repossess the vehicle.

The respondent thereafter �led an application to set aside the 
leave granted, contending that the application ought to have 
been made inter partes. The said application was dismissed by 
the Magistrates Court. However, on appeal, the High Court 
allowed the respondent’s appeal and set aside the leave order 
on, inter alia, the basis that the ex parte procedure was improper 
and contrary to the principles of natural justice. Aggrieved by the 
High Court’s decision, the appellant appealed to the Court of 
Appeal, which ultimately allowed the appeal and reinstated the 
decision of the Magistrates Court.

Issue:

Whether an application for leave under s 16(1A) of the 
Hire-Purchase Act 1967 must be made inter partes.

Held: 

Appeal allowed. The decision of the High Court was set aside 
and the order of the Magistrates’ Court reinstated.

(a)  Section 16(1A) HPA 1967 does not confer a right to 
repossess but merely imposes a procedural requirement to 
obtain leave prior to issuing statutory notices where more 
than 75% of the purchase price has been paid.

(b)  The leave obtained under s 16(1A) serves a limited and 
administrative function, namely to satisfy the Court that the 
statutory preconditions (75% threshold and two 
consecutive defaults) have been met.

(c)  The hirer’s right to be heard is adequately preserved 
through the statutory notice regime under the Fourth 
Schedule, which provides an opportunity to remedy the 
default or challenge the process. 

(d)  There is no express or implied requirement under the HPA 
1967 or the Rules of Court 2012 mandating that such 
applications be made inter partes.

(e)  Accordingly, an ex parte application is procedurally proper 
and does not o�end principles of natural justice.

Written by
Velary Velayathan
Member, Publications Committee 

 

Public Islamic Bank Bhd v Edwin Cassian Nagappan @ Marie (CA) 
Hire purchase – Repossession – Nature of leave application – Whether ex parte permissible – Hire-Purchase Act 1967, Section 16(1A)

Summary: The Court of Appeal clari�ed that an application for leave under s 16(1A) of the Hire Purchase Act 1967 is 
procedural in nature and may be made ex parte. Such leave merely enables the issuance of statutory notices and does not 
constitute judicial authorisation for repossession.


	Circular No 108-2026.pdf
	Sundra Rajoo a/l Nadarajah v Leaderonomics Sdn Bhd (CA)
	Sime Darby Property (Bukit Jelutong) Sdn Bhd v Ooi Cheng Huat @ Ooi Peng Huat & Ors (CA)
	Public Islamic Bank Bhd v Edwin Cassian Nagappan @ Marie (CA)

