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To Members of the Malaysian Bar

Arbitration & Construction Law Case Spotlight (March 2026)

The Bar Council Arbitration and Construction Law Committee is pleased to issue the March
2026 edition of Case Spotlight, which features key decisions on arbitration or construction,
drawn from both Malaysian and foreign jurisdictions. The objective is to keep Members
updated on emerging jurisprudence and procedural developments that may be of interest to
arbitration or construction law practitioners.

The cases covered in this edition are as follows:

€)) Gumusut-Kakap Semi-Floating Production System (Labuan) Ltd v Sabah Shell
Petroleum Co Ltd (Court of Appeal)

Keywords: Arbitration Act 2005 — Sections 37 and 39 — Excess of jurisdiction — Severance —
Limitation of liability — Terms and scope of submission to arbitration — Enforcement of arbitral
awards

Written by: Deepak Mahadevan

2) BGMC Corp Sdn Bhd v Gita Kasturi Sdn Bhd & Anor (High Court)

Keywords: Arbitration — Section 11 — Interim injunction — Performance bond — Conditional —
Unconscionability
Written by: Taysher Nair

A3 Export-Import Bank of Malaysia Bhd v Lim Yaw Boon (High Court)

Keywords: Stay of proceedings — Reference of dispute to arbitration — Scope of dispute
resolution clause
Written by: Voon Su Huei

The case highlights may be accessed here (see page 2 onwards).
Thank you.
Abang Iwawan

Chairperson
Bar Council Arbitration and Construction Law Committee
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Case

Gumusut-Kakap Semi-Floating Production System (Labuan) Ltd v Sabah Shell Petroleum Co Ltd
Civil Appeal Nos W-02(IM)(C)-124-01/2023 and W-02(C)(A)-125-01/2023

Judgment dated 5 December 2025

Jurisdiction
Malaysia

Court
Court of Appeal

Keywords

Arbitration Act 2005 - Sections 37 and 39 - Excess of jurisdiction - Severance - Limitation of liability - Terms and scope of

submission to arbitration - Enforcement of arbitral awards

Background

The dispute arose from a construction-cum-lease contract
dated 9 November 2012 between Gumusut-Kakap
Semi-Floating Production System (Labuan) Ltd (“GKL") and
Sabah Shell Petroleum Company Ltd (“‘SSPC”) relating to the
design, construction and leasing of a semi-submersible
floating production system (“Semi-FPS”) for the
Gumusut-Kakap deep-water oil field offshore Malaysia.

Article 34.3 of the contract contained an express limitation of
liability, capping GKLs aggregate liability to SSPC at USD 200
million, subject to specified contractual exceptions.

Disputes arose concerning unpaid variation works, handover
completion, liquidated damages and extensive counterclaims
by SSPC for rectification costs and related losses. These
disputes were referred to a KLRCA arbitration seated in
Malaysia.

In afinal award dated 8 April 2020, the three-member
tribunal dismissed most of GKL's claims and allowed SSPC'’s
counterclaims, ordering GKL to pay SSPC approximately
USD 324.7 million, together with interest and costs. The
tribunal concluded, in substance, that most of SSPC’s claims
were not subject to the contractual liability cap.

GKL applied to the High Court to set aside the award under s
37 Arbitration Act 2005, and separately to set aside an ex
parte enforcement order obtained by SSPC under s 38. Both
applications were dismissed with costs. GKL appealed in
respect of both decisions.

Proceedings in the Court of Appeal

The two appeals, one against the dismissal of the
setting-aside application and the other against enforcement,
were heard together. The Court of Appeal delivered a
majority judgment, with one judge dissenting.

The majority judgment arose from a single point of
disagreement with the draft judgment of Ong Chee Kwan
JCA, namely whether the court should exercise its
discretionary powers of severance and variation where the
arbitral tribunal had awarded sums exceeding the contractual
limitation of liability.

Majority Decision
Excess of jurisdiction

The majority held that while a tribunal has initial jurisdiction,
it acts in excess of that jurisdiction if it strays from the
mandate defined by the parties. In determining the “terms”
and “scope” of the submission to arbitration under ss
37(1)(a)(iv)-(v) and 32(1)(a)(iv)-(v), the court must look
beyond the arbitration agreement to the mandatory
pleadings required by s. 25(1) of the Arbitration Act.

GKL had expressly relied on the USD 200 million liability cap
inits Reply and Defence to Counterclaim which defined the
limits of the tribunal’s authority regarding SSPC'’s
counterclaims. The majority adopted a “Business Common
Sense Construction” of Article 34.3, concluding it was
intended as a total liability cap for high-risk oil extraction
activities.

The tribunal’s conclusion, expressed briefly in the award, that
most of SSPC's claims were not caught by the limitation
clause was held to permit recovery beyond what the parties
had agreed, and thus, amounted to a decision beyond the
scope of the submission to arbitration.

The majority did not consider the excess to vitiate the award
as awhole. The majority clarified that Section 30 (4A) and
30(5) AA, which govern the tribunal’s decision-making
function, are not relevant to the court’s discretionary power
under ss 37 and 39 AA. Relying on the discretionary
language of ss 37(3) and 39(3), and established authority on
severance, the Court exercised its discretion to vary the
award so as to confine GKLs liability to the agreed
contractual cap.

Accordingly, the appeals were allowed in part only. The
award was varied to a principal sum of USD 200 million, and
the pre-award interest of USD 84,844,226.64 was ordered
to be recalculated premised on this capped total liability.

All other aspects of the award were left intact.
Correspondingly, the High Court’s decisions dismissing the
setting-aside application and permitting enforcement were
maintained, save to the extent necessary to give effect to the
variation. The High Court’s costs orders were also



maintained, with GKL awarded limited costs for the appeals
reflecting its partial success.

Dissenting Judgment (Ratio)

The dissenting judge dismissed both appeals in their entirety.
In the dissenting judge’s analysis, the arbitral tribunal’s
treatment of the limitation of liability clause concerned a
matter of contractual interpretation on the merits, not
jurisdiction. As the issue had been fully pleaded and argued,
the tribunal was plainly entitled to decide it.

Any error in construing or applying the limitation clause was,
in the dissenting judge’s view, an error within jurisdiction,
which did not engage ss 37 or 39 of the Arbitration Act
2005. The dissenting judgment cautioned against expanding
the concept of excess of jurisdiction in a manner that risks
converting setting-aside proceedings into an appeal on the
merits.

Comment

The majority decision reflects a calibrated exercise of curial
supervision, recognising both the importance of party
autonomy and the statutory preference for finality. Rather
than setting aside the award wholesale, the Court confined
its intervention to a targeted variation, ensuring that the
award operated within the limits of the parties’ agreed
submission.

The case underscores the central role of pleadings in defining
the scope of arbitral authority and confirms that Malaysian
courts may intervene to restrain awards that exceed that
scope, while preserving their validity in all other respects. At
the same time, the dissent highlights continuing uncertainty
at the boundary between jurisdiction and merits, an issue
that may warrant further appellate clarification.

Written by
Deepak Mahadevan



Case

BGMC Corp Sdn Bhd v Gita Kasturi Sdn Bhd & Anor [2025] MLJU 4138

Jurisdiction
Malaysia

Court
High Court - Shah Alam

Keywords

Arbitration - Section 11 - Interim injunction - Performance bond - Conditional - Unconscionability

Brief Facts

The Plaintiff, BGMC Corp Sdn Bhd (“BGMC”"), was appointed
as the main contractor for the Setia Sky Seputeh Project
under a Letter of Award dated 31 July 2017, governed by the
PAM Contract 2006 (Without Quantities). BGMC furnished
a performance bond as security for the due performance of
its obligations.

The performance bond, issued by the 2™ Defendant bank,
was later reduced to RM 10 million and extended until 31 July
2025. The bond permitted a call if BGMC failed to execute
the Contract or committed any breach of its obligations
thereunder.

Delays occurred in the completion of various sections of the
works. Certificates of Non-Completion were issued by the
Architect, and liquidated damages (‘LD”) were imposed by
the 15t Defendant / employer, Gita Kasturi Sdn Bhd (“the
Employer”). Although a Certificate of Completion and
Compliance (“CCC") was issued, Certificates of Practical
Completion (“CPC”) were not issued for certain sections.

Certificates of Non-Completion dated 27.03.2024 were
issued in respect of each relevant section of the Project
following BGMC's failure to achieve completion by the
extended completion dates for Section 1 (26 November
2022) and Sections 2A and 2B (26 June 2023).

On 9 June 2025, the Employer called on the performance
bond, citing BGMC's failure to complete the works within the
contractual completion dates.

Procedural History

BGMC commenced an Originating Summons under section
11 of the Arbitration Act 2005, seeking an interim injunction
torestrain the call on the performance bond pending
arbitration. An ad interim injunction was granted by consent
on 25 June 2025. The High Court subsequently dismissed
the application with costs.

Issues Before the Court

The Court identified two issues:

1. Whether the contractual conditions for calling on the
performance bond had been satisfied; and
2. Whether the call on the performance bond was

unconscionable.

Parties’ Positi

BGMC argued that the performance bond was
conditional and that the Employer had failed to satisfy
the preconditions for a valid call. BGMC further alleged
unconscionability, relying on, among others:

. substantial completion of the works and delivery
of vacant possession;

. the contention that remaining works were
merely defect rectification works;

. the Employer’s continued issuance of site
instructions shortly before the call;

. the absence of termination or default notices;
and

. the alleged sidelining of the contractual dispute

resolution mechanism, namely arbitration.

The Employer contended that BGMC had failed to
complete the works within the stipulated completion
dates, that Certificates of Non-Completion had been
validly issued, and that BGMC had been repeatedly
notified of delays and LD. The Employer maintained

that the call was made strictly in accordance with the terms
of the performance bond.

Applicable Legal Principl

The Court affirmed that section 11 of the Arbitration Act
2005 empowers the High Court to grant interim measures,
including injunctive relief, before or during arbitral
proceedings (Bumi Armada Navigation Sdn Bhd v Mirza Marine
Sdn Bhd (2015) 5 CLJ 652).

In relation to performance bonds, the Court reiterated that:
. performance bonds may be conditional or

unconditional, depending on their wording (China
Airlines Ltd v Maltran Air Corp Sdn Bhd (1996) 2 MLJ

517);

. where a bond is conditional, the beneficiary must
comply with the qualifying requirements stated in the
bond; and

. apart from fraud, a call may only be restrained on

grounds of unconscionability, which requires manifest
or strong cogent evidence of conduct sufficiently
egregious to “prick the conscience of a reasonable and
sensible man” (Sumatec Engineering & Construction Sdn
Bhd v Malayan Refining Co Sdn Bhd (2012) 3 CLJ 401;
Kejuruteraan Bintai Kindenko Sdn Bhd v Nam Fatt
Construction Sdn Bhd (2011) 7 CLJ 442).



The Court emphasised that ordinary contractual disputes,
without more, do not meet this threshold.

Decision of the High Court

1. Conditional Performance Bond

The Court held that the performance bond was conditional,
in that the Employer’s entitlement to call on the bond was
triggered by BGMC's breach of its contractual obligations.
On the facts, the Court found that BGMC had failed to
complete the relevant sections of the works within the
contractual completion dates, and that the Employer had
complied with the qualifying requirements of the bond by
expressly stating those breaches in its demand to the bank.
In doing so, the Court confined its inquiry to whether the
alleged breaches had been identified and relied upon in the
demand, rather than determining the merits of those
breaches (see paras [22] - [24], applying China Airlines).

2. Alleged Unconscionability

The Court rejected BGMC's unconscionability arguments.
The continued issuance of site instructions did not amount to
any representation that the Employer had waived its
contractual rights or that “all was well” between the parties.
Rather, such instructions were consistent with holding
BGMC toits contractual obligations.

Additionally, the Court drew a clear distinction between a
CCC, whichis a statutory certification for occupation, and a
CPC, whichis a contractual certification. In the absence of
CPCs for certain sections, the defect liability period had not
commenced, rendering BGMC's characterisation of the
outstanding works as defect rectification works untenable.

The Court further found that BGMC had been repeatedly
notified of delays and LD, and that the Employer was
contractually entitled to recover LD, including by recourse to
the performance bond. The call on the performance bond did
not impede or sideline arbitration, as the bond operates
independently of the dispute resolution mechanism (Bintai
Kindenko).

Significance

This decision reinforces the courts’ restrained approach to
applications seeking to restrain calls on performance bonds:

o Section 11 permits interim relief, but such relief will
not be granted lightly.
o Even for conditional performance bonds, the Court’s

inquiry into compliance with qualifying requirements
is confined to whether the alleged breach has been
identified and relied upon in the demand, rather than
determining the merits of the breach

. The threshold for unconscionability remains high and
fact-specific.
. Calls on performance bonds operate independently of

arbitration and do not preclude arbitral proceedings.
nclusion

Absent clear evidence of unconscionable conduct, disputes
concerning delay, certification, defects, and LD are matters
for arbitration and do not justify curial intervention under
section 11 of the Arbitration Act 2005.

Written by
Taysher Nair



Case

Export-Import Bank of Malaysia Bhd v Lim Yaw Boon [2025] MLJU 4733

Jurisdiction
Malaysia

Court
High Court

Keywords

Stay of proceedings - Reference of dispute to arbitration - Scope of dispute resolution clause

Introduction

The Plaintiff, Export-Import Bank of Malaysia Bhd, had filed a
suit against the Defendant, Lim Yaw Boon, seeking to enforce
the Defendant’s obligations under a Personal Guarantee
Agreement following an alleged default by the borrower
under a Facility Agreement.

The Plaintiff initially obtained a judgment in default of
appearance against the Defendant. The Defendant then
applied to set aside the judgment and pending the hearing of
the same, applied to stay the execution of the default
judgment.

The Defendant eventually managed to set aside the judgment
indefault and subsequently entered appearance.

The Defendant thereafter filed a stay application contending
that the Court is obliged to stay proceedings and refer the
dispute to arbitration under section 10 of the Arbitration Act
2005. The stay application forms the subject matter of the
Court’s grounds of judgment herein.

Key Questions Considered by the Court

The Court held that it is well-settled that in an application
under section 10 of the Arbitration Act 2005, the Court does
not adjudicate upon the merits of the substantive dispute.
The Court’s inquiry is confined to two principal questions:

(a) whether there exists a valid and operative arbitration
agreement which covers the dispute before the Court;
and

(b)  whether the party seeking the stay has satisfied the
statutory pre-conditions, including that the application
was made before taking any other steps in the
proceedings.

In determining the Defendant’s stay application, the Court
addressed two main points:

(a) Whether the filing of the application to set aside the
judgment in default and for a stay of execution of the
default judgment amounted to taking a step in the
proceedings; and

(b) Whether the dispute resolution clause in the
agreement governing the contractual relationship
between the parties mandates a reference to
arbitration.

No step was taken in the proceedings

The Court reasoned that when a default judgment is
entered, the affected party has no alternative but to deal
with the default judgment first by taking defensive action
before proceeding to make any other application. An
application for a stay of execution is but an attendant
application to preserve the rights of the party concerned and
which also constitutes defensive action.

Such defensive action preserves the rights of the parties
pending the making of a substantive application which will
deal with the merits of the matter. That in itself cannot be
said to amount to taking a step in the proceedings.

It thus appears that the Court made a distinction between
mere defensive action versus substantive action in
considering whether there was a clear and unequivocal
election by a party to abandon arbitration.

Dispute resolution clause of the Guarantee Agreement did
not mandate reference to arbitration

Notwithstanding the finding above, upon a construction of
the Guarantee Agreement, the Court did not find that parties
had agreed to refer the matter to arbitration. While the
clause did provide, in substance, that disputes are to be
resolved by arbitration after unsuccessful amicable
negotiations, it went on to provide the following:

“Notwithstanding, EXIM Bank shall not be prevented from taking
proceedings relating to the dispute in any courts with jurisdiction.
To the extent allowed by law, EXIM Bank may take concurrent
proceedings in any number of jurisdictions.”

(emphasis added)

The Court found that construed objectively and as a whole,
the clause in fact confers on the Plaintiff a contractual
election where the Plaintiff remains expressly entitled to
commence court proceedings relating to the dispute. The
Court gave the following reasons:

(a) The language employed is clear and unqualified. The
phrase “shall not be prevented” is emphatic. The use of
the word “Notwithstanding” signals an intention that
what follows is to operate despite the existence of an
arbitration clause.

(b) Contrary to the Defendant’s argument, there is no
textual basis to confine the word “proceedings” to
mere interim or ancillary relief.



() To adopt the Defendant’s construction would render
the clause redundant given that the right to seek
interim measures from the court is already preserved
by statute under the Arbitration Act 2005.

Once the Plaintiff had elected to commence proceedings in
Court pursuant to an express contractual right, the
arbitration mechanism, insofar as it is relied upon to stay
Court proceedings, is rendered inoperative.

In the upshot, the Court gave effect to the contract as
written and did not impose a different resolution regime
under the guise of promoting arbitration. The Defendant’s
stay application was thus dismissed with costs.

Written by
Voon Su Huei
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