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The Publications Committee is pleased to circulate the fourth edition of this case note series for
the year.

The cases covered in this edition are as follows:

(1) Muhammad Maliki Abdul Halim v Leftenan Kolonel Shaifullizan Abdul Aziz & Ors
& Another Appeal (FC)
Military law — Disciplinary proceedings — Detention — Remand procedures under the Armed
Forces Act 1972 — Article 5(1) of the Federal Constitution
Written by Vanessa Yeong Yen Zan

(2) LimJenLin @ Lim Jen Ling v Petronas Refinery and Petrochemical Corporation Sdn
Bhd & Another (CA)
Civil procedure — Stay of execution — Prejudice — Balance of convenience — Irreparable
harm to personal and professional standing
Written by Abby Si Xinyi

(3) Tenaga Nasional Berhad v Sime Darby Plantation Berhad & Another (CA)
Standing to intervene in land reference proceedings — Sections 37 and 38 of the Land
Acquisition Act 1960 — Order 15 rule 6 of the Rules of Court 2012
Written by Arif Umar Faruq b Faiz

The case notes may be accessed here (see page 2 onwards).
Sincerely,
Gregory Das

Chairperson
Publications Committee




Highlights from the Appellate Courts

Muhammad Maliki Abdul Halim v Leftenan Kolonel Shaifullizan Abdul Aziz & Ors & Another Appeal (FC)
Military law - Disciplinary proceedings — Detention — Remand procedures under the Armed Forces Act 1972 - Article 5(1) of the Federal

Constitution

In Muhammad Maliki Abdul Halim v Leftenan Kolonel
Shaifullizan Abdul Aziz & Ors & Another Appeal (Civil Appeal
No.: 01(f)-29-09/2024 (D)) there were 2 issues before the Federal
Court: (i) whether the Appellant’s detention from 26.8.2014, the
date the Appellant was charged under s. 51 of the Armed Forces
Act 1972 ("“AFA"), until 3.7.2015, the date the Appellant was
placed under open arrest, was lawful and valid; and (ii) whether
an express remand order is required under s. 96(3) of AFA.

The Appellant was a soldier in an army camp in Kelantan. The 1
Respondent was the Appellant’'s commanding officer. On
29.3.2014, a drug prevention operation was conducted in the
army camp and analysis found that the Appellant’s urine sample
contained methamphetamine, a drug substance prohibited by a
‘standing order’made under s. 51 of AFA.

On 7.8.2014, the Appellant was brought before the 1+
Respondent for investigation for the charge. The 1% Respondent
then placed the Appellant under close arrest pending
completion of the investigation under Rules 13 and 14 of the
Armed Forces (Court-Martial) Rules of Procedure 1976 (“AFRP”).

On 26.8.2014, upon completion of the investigation, the
Appellant was informed by the 15 Respondent that he was
found guilty. The 15 Respondent informed the Appellant of his
right to elect to be tried by the court-martial. The Appellant
elected to be tried by the court-martial and was thereafter
placed under close arrest pending disposal of the trial.

On 84.2015, the Appellant was brought before the court-martial
and charged under s. 51 of AFA. The Appellant pleaded not
guilty to the charge. The trial was subsequently adjourned on
multiple occasions to enable the charge to be served on the
Appellant’s counsel, and further the want of availability of the
prosecuting officer.

On 2.6.2015, an application for Habeas Corpus was filed on the
Appellant’s behalf for his release from detention.

However, before the Habeas Corpus application was heard, on
3.7.2015, the Appellant was released on open arrest pending the
trial before the court-martial. The trial commenced on 15.10.2015
and proceeded to completion.

Before the High Court

The Appellant filed a civil suit against the Respondents in the
High Court for unlawful detention for the period of his close
arrest (26.8.2014 - 3.7.2015). The Appellant sought a declaration
that his detention was unlawful and prayed for damages. The
Judicial Commissioner found that the detention from 26.8.2014
until 3.7.2015 was unlawful on the grounds that the close arrest
imposed could only be executed when the trial before the
court-martial commenced and that was on 15.10.2015, and
awarded the Appellant compensation of RM300,000 with costs
of RM30,000.

Before the Court of Appeal

Dissatisfied with the High Court’s decision, the Respondents
appealed against the decision of the High Court that the
Appellant’s detention pending trial was unlawful, and the
Appellant appealed against the sum in compensation that was
awarded to him.

The Court of Appeal held that the Appellant’s detention
pending trial before the court-martial from 26.8.2014 until
3.7.2015 was in accordance with the law, particularly section
96(3) of the AFA and Rule 16(1) of the AFRP. hence the detention
was lawful. The Court of Appeal also held that there is no
requirement under the AFA and the AFRP for an express remand
order for the Appellant’s detention. As a result, the Respondents’
appeal was allowed, and the Appellant’s appeal concerning
compensation was dismissed.

Before the Federal Court

Dissatisfied with the Court of Appeal’s decision, the Appellant
appealed to the Federal Court. The Federal Court upheld the
decision of the Court of Appeal and dismissed the Appellant’s
appeal with no order as to costs.

In respect of the 1% issue before the Federal Court, the following
was held:

() The 1t Respondent was empowered to remand the
Appellant pending trial by the court-martial as provided
under 5.96(3), which states:"If, after an investigation, any
charge is not dealt with summarily as aforesaid, the accused
shall be remanded for trial by the court-martial.", and during
the Appellant’s trial under Rule 16(1) of AFRP, which states:
“During his trial by the court-martial, the accused shall be held
under close arrest, except where the convening authority
directs that, for the period of any adjournment of the court, he
shall be held under open arrest or released from arrest.”

(i) The wording of 5. 96(3) is plain and unambiguous, it
authorises the Appellant’s remand pending trial before the
court-martial. The law empowers the detention of the
Appellant before and during the trial. It is a valid law passed
by Parliament and therefore, Article 5(1) of the Federal
Constitution has not been infringed as the detention was
in accordance with a valid law.

(i) AFA and AFRP are special legislations that were enacted by
Parliament to govern the military and its personnel. When
the Appellant signed up as a member of the armed forces,
he agreed to be subjected to its strict rules and regulations.
The law that governs the military is different from other
laws.

(iv) Counsel for the Appellant submitted that 5.96(3) and Rule
16(1) should be read harmoniously with other Rules of the
AFRP, such as Rule 13(1) which stipulates that no person



can be placed under arrest if the offence committed is not
of serious nature. The Federal Court held that this provision
was not applicable in the present case, as the case related
to a serious offence i.e. a drug related offence that infringed
the “standing order”made under s.51 of AFA.

In respect of the 2" issue before the Federal Court on whether
an express remand order is required under s. 96(3) of AFA, the
Federal Court held that:

(i) Thereis no such requirement. The provision of s. 96(3) of
AFA is unambiguous that if the charge against the accused
is to be tried by the court-martial, the accused shall be
remanded for trial. The law authorises the accused to be
remanded; there is no necessity for an express remand
order.

(i)  The specific law of 5. 96(3) of AFA should not be equated
with s. 117 of the Criminal Procedure Code as their
application is poles apart. The discretionary power of the
Magistrate under section 117 is exercised on a case-by-case
basis based on the application made and the grounds
presented to the court. The position under the AFA and
AFRP is different from the power of the detention under
section 117 of the CPC.

Written by
Vanessa Yeong Yen Zan
Member, Publications Committee



Lim Jen Lin @ Lim Jen Ling v Petronas Refinery and Petrochemical Corporation Sdn Bhd & Another (CA)
Civil procedure - Stay of execution - Prejudice — Balance of convenience — Irreparable harm to personal and professional

standing

Brief Facts

In Lim Jen Lin @ Lim Jen Ling v Petronas Refinery and
Petrochemical Corporation Sdn Bhd & Another (Civil Appeal
No.: W-02(NCvC)(A)-1033-06/2024), the Appellant applied for a
stay of execution of the High Court order dated 21.05.2024 ("HC
Order") pending disposal of his appeal. In brief, the High Court
had allowed the Respondents’ originating summons and
declared the Appellant a vexatious litigant, restrained him from
instituting or continuing any proceedings against the
Respondents arising from the same subject matter without leave
of the court, and directed that the HC Order be published in the
Gazette.

The Appellant’s stay application before the High Court was
dismissed, resulting in the present application before the Court
of Appeal.

In the Court of Appeal

In applying the special circumstances test set out in Kosma
Palm Oil Mill Sdn Bhd & Ors v Koperasi Serbausaha Makmur
Bhd, the Court of Appeal held that:

(1) The Appellant would suffer irreparable harm and public
consequences if the HC Order requiring publication in the
online Federal Gazette were executed pending the appeal.
Once published, the Appellant would be permanently
recorded as a vexatious litigant and the information would
be accessible to the public, potential employers, and
professional bodies. The Court held that such publication
would likely cause serious harm to the Appellant’s
professional standing, including reputational damage, loss
of employment opportunities, and broader economic
consequences; and such harm could not be adequately
remedied by an award of costs or damages; and

(2) Inassessing a stay of execution pending appeal, the Court
must assess both irreparable harm and the balance of
convenience. Given the irreversible nature of the
publication and the severity of the potential harm to the
Appellant, the Court found that the balance favoured
granting a stay, notwithstanding the Respondents’interest
in enforcing the HC Order, as the prejudice to the Appellant
in the absence of a stay would be substantial and could not
be compensated.

Conclusion

In view of the foregoing, the Court of Appeal allowed the stay of
execution of the HC Order, pending the full and final disposal of
the Appellant’s appeal.

Written by
Abby Si Xinyi
Member, Publications Committee



Tenaga Nasional Berhad v Sime Darby Plantation Berhad & Another (CA)
Standing to intervene in land reference proceedings — Sections 37 and 38 of the Land Acquisition Act 1960 — Order 15 rule 6 of the Rules

of Court 2012

In Tenaga Nasional Berhad v Sime Darby Plantation Berhad
& Another (Civil Appeal No.: B-01(IM)-67-02/2023), the Court of

Appeal was called upon to determine the entitlement of a party
to apply to intervene in land reference proceedings under Order
15 rule 6(2)(b) of the Rules of Court 2012.

The Court of Appeal's decision revisited the issue of the means of
intervention under the Rules of Court 2012 in light of the

existing statutory regime under the Land Acquisition Act 1960
("'LAA 1960") that governs procedural matters regarding, among
other things, the initiation of land reference proceedings.

Land Reference Pursuant to Sime Darby’s Form N

In this case, the land reference proceedings in question were in
respect of an acquisition of two parcels of land by the Land
Administrator that were owned by Sime Darby Plantation Berhad
("Sime Darby").

The lands had been acquired by the Land Administrator on
behalf of Tenaga Nasional Berhad (“TNB”) for the construction of
a transmission line. At the land enquiry, the Land Administrator
awarded compensation of approximately RM1 million to Sime
Darby, which TNB (as paymaster) did not object to and duly paid
to Sime Darby.

However, pursuant to sections 37 and 38 of the LAA 1960, Sime
Darby filed a Form N requiring the Land Administrator to initiate
land reference proceedings before the High Court and seeking
additional compensation of approximately RM5 million for the
acquisition of its land. As no Form N had been filed by TNB, the
only parties named in the land reference proceedings at the
High Court were Sime Darby and the Land Administrator.

TNB’s Intervention Application at the High Court

TNB, which had initially only conducted watching briefs in
respect of the land reference proceedings, eventually applied to
the High Court to intervene in the land reference proceedings
pursuant to, inter alia, Order 15 rule 6 of the Rules of Court 2012.

The High Court dismissed the intervention application on the
grounds that the proper mode for TNB to intervene or to be
accorded the right to appear in the land reference proceedings
would be through the filing of a Form N under sections 37 and
38 of the LAA 1960. In coming to its decision:

1. The High Court relied on the Federal Court’s decision in
Tenaga Nasional Bhd v Unggul Tangkas Sdn Bhd & Anor And
Other Appeals [2018] 4 CLJ 285 ("Unggul Tangkas”). In
Unggul Tangkas, the landowner (like Sime Darby on the
present facts) had filed a Form N to object to the quantum
of compensation, whilst the paymaster (like TNB on the
present facts) did not file a Form N and instead applied to
intervene in the proceedings. The Federal Court held,
among others, as follows:

1.1. Apart from a land administrator, only parties who have
properly objected to an award under s. 37 of the LAA
1960 are entitled to be a party to the land reference
proceedings in question;

1.2. A paymaster in respect of an acquisition is not entitled
to participate in land reference proceedings as a
matter of course.

2. Accordingly, the High Court held that TNB, having failed to
file a Form N, was not entitled to intervene in the land
reference proceedings.

3. Incoming to its decision, the High Court had declined to
follow a later decision of the Federal Court, namely the
decision in Spicon Products Sdn Bhd v Tenaga Nasional
Berhad [2022] 2 MLJ 721 ("Spicon Products”). In Spicon
Products, the Federal Court allowed a landowner, who had
not filed a Form N, to intervene in land reference
proceedings in circumstances where it was the paymaster
that had filed a Form N in order to object to the quantum
of the compensation. To the High Court, the decision in
Spicon Products was distinguishable on the basis that in
that case, it was the landowner and not the paymaster who
had sought to intervene.

TNB’s Appeal to the Court of Appeal

Aggrieved by the High Court's decision, TNB appealed to the
Court of Appeal. To the Court of Appeal, the sole issue before it
was”...whether TNB, as the paymaster, who has no objection to the
land administrator’s award, has a right to participate and be heard
in the land reference proceedings in order to safeguard its interest.”
(Emphasis added).

Central to the Court of Appeal's determination of this issue was
its review of the irreconcilable positions in the Federal Court’s
decisions in Unggul Tangkas and Spicon Products.

As a starting point, the Court of Appeal held that the Federal
Court's decision in Spicon Products stood for the following
propositions:

1. that the filing of a Form N was not a requirement to
participate in land reference proceedings when a party has
accepted the award without objection;

2. thatan application to intervene in the land reference
proceedings pursuant to Order 15 rule 6(2)(b) of the Rules
of Court 2012 may be made in appropriate circumstances.

To the Court of Appeal, there was nothing in the Federal Court’s
decision in Spicon Products that indicated that the
propositions stated above ought to apply exclusively to the
rights of landowners, as had been decided by the High Court.
Rather, the crux of the Federal Court's decision in Spicon
Products was that a landowner who had accepted an award is
not entitled to lodge an objection under s. 37 of the LAA 1960
and file a Form N. This is apparent from a reading of s. 37 of the



LAA 1960 (reproduced below) which explicitly states that the
rights conferred under that section vest in interested persons
who have not accepted the Land Administrator’s award.

“(1) Any person interested in any scheduled land who, pursuant
to any notice under section 10 or 11 or any person interested
pursuant to any compensation made under section 35 or Part
VIlwho, has made a claim to the Land Administrator in due
time and who has not accepted the Land Administrator’s
award thereon, or has accepted payment of the amount of
such award under protest as to the sufficiency thereof, may,
subject to this section, make objection to-

(a) the measurement of the land;

(b) the amount of the compensation;

(c) the persons to whom it is payable;

(d) the apportionment of the compensation.”

(Emphasis added)

The Court of Appeal further acknowledged that the Federal
Court in Spicon Products had, in coming to its decision,
declined to follow its earlier decision in Unggul Tangkas. The
Court of Appeal therefore considered itself bound by the
decision in Spicon Products.

Accordingly, the Court of Appeal held that the High Court had
erred in dismissing TNB's application to intervene in the land
reference proceedings pursuant to Order 15 rule 6(2)(b) of the
Rules of Court 2012. The High Court’s decision was therefore set
aside and TNB's appeal was allowed with costs of RM20,000.

Written by
Arif Umar Farug b Faiz
Member, Publications Committee



