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Bills of lading have for hundred of years facilitated international trade. The
system allows goods to be traded, while in transit, many times before they
reach their destination. The merchant simply endorses the bill and transfers it
to the new owner. Possession of the bill entitles the holder to obtain the goods.
Today merchants are increasingly using electronic data interchange (EDI)
systems in international trade transactions, and many believe that full-fledged
electronic commerce is very close to reality. An important question in this
regard is: will electronic bills of lading replace traditional paper bills of lading?
This paper acknowledges the fact that there are a number of legal obstacles to
the use of electronic data interchange for bills of lading. The paper examines
some attempts to facilitate the use of electronic bills of lading and concludes
that even though the Bolero project is now in operation, international efforts to
replace paper bills of lading with electronic ones still have a long way to go.

1. INTRODUCTION
Trade is no longer a domestic matter. Goods are manufactured in one country
and sold to consumers in other countries. Trade these days is essentially
international in character. Since almost 90 per cent of international trade is sea
borne, we can imagine the vital role of carriage of goods by sea in international
trade transactions. A bill of lading is a document, which is so essential in
international carriage of goods by sea that it is regarded as the backbone of
international maritime trade. A traditional bill of lading performs three distinct
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functions:
(1) a receipt for the goods;
(2) evidence of the contract of carriage; and
(3) a document of title to the goods.3

The third function, that of a document of title, makes the bill of lading especially
important in international maritime trade. Possession of a bill of lading is
equivalent to possession of the goods. Its holder may negotiate it, by endorsement
and delivery, while the goods are in transit.4 A bank may use it as a guarantee
for the issuance of credit, which is often necessary to finance a sale. This
function of the bill of lading increases confidence in maritime trade.5

Traditionally a bill of lading is a paper document signed by the carrier (the
shipping company) or its agent. The normal process in maritime trade is that
the carrier issues the bill of lading to the shipper (the one who wants to sell and
send the goods to a foreign buyer). The shipper then sends the bill of lading to
the buyer or its agent - also known as the consignee - usually by air. The
consignee then takes possession of the goods by presentation of the bill of
lading to the carrier. This appears to be a simple case. However, one can
imagine the problems that arise when goods arrive at the port of destination
before the documents – a buyer would not be able to claim the goods intended
for him. This slows down the speed of maritime trade and reduces the profitability
of business. It also causes storage costs and ties up port facilities. The situation
becomes even more complex where the paperwork goes through several
consecutive buyers and sellers of goods in transit.6 These are the disadvantages
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of the traditional paper bills of lading. This is the main reason why the shipping
industry has been looking for substitutes for traditional bills of lading.

Sea waybills are one form of substitutes. However, a sea waybill constitutes
only two functions of a traditional bill of lading, namely: (1) as a receipt for the
goods shipped; and (2) as evidence of the contract of carriage. It is not a
document of title and it cannot be used to transfer the ownership of the goods.
Therefore, it does not afford the security that traditional bills of lading provide.7

International trade is now moving toward electronic commerce. The
computerized system currently used for trading purposes is Electronic Data
Interchange (EDI).8 EDI’s popularity is rapidly increasing due to its advantages,
which include: (1) the saving of time; (2) the ease of doing business over long
distances; (3) the reduction in costs. In the shipping industry as well, EDI
systems have been developed in order to replace traditional paper shipping
documents, in particular bills of lading. However, there are a number of legal
obstacles to the use of EDI for bills of lading.

This paper focuses on two major legal obstacles, namely: (1) the
requirement of a written and signed document in most jurisdictions; and (2) the
function of a paper bill of lading as a negotiable document of title. First of all,
the paper will examine the ‘functional equivalence approach’ formulated in the
UNCITRAL Model Law on Electronic Commerce, 1996. Secondly, the paper
will look at other attempts to facilitate the use of electronic bills of lading, such
as the CMI Rules and the Bolero Project. Finally, it will comment on whether
the demise of the traditional paper bills of lading is imminent.



4

The Journal of the Malaysian Bar

(2004) XXXIII No 3
The Legal Implications of Electronic Bills of Lading:
How Imminent is the Demise of Paper Documents?

9 The UNCITRAL Model Law on Electronic Commerce was adopted by the General Assembly
Resolution 51/162 of 16 December 1996.
10 The Electronic Transactions Act, 1999 (Act No. 162, 1999), available at http://www.law.gov.au/
ecommerce.
11 The Electronic Transactions Act, 1999, available at http://www.bmck.com/ecommerce/bermuda-
eta.doc.
12 The Electronic Commerce Law, 1999, available at http://www.qmw.ac.uk/t16345/columbia en
final.htm.
13 The Electronic Signatures Act, 2000, available at http://www.legifrance.gouv.fr.
14 The Electronic Transactions Ordinance, 2000, available at http://www.bmck.com/ecommerce/
hongkong.htm.
15 The Electronic Commerce Act, 2000, available at http://www.bmck.com/ecommerce/
philippines.htm.
16 The Electronic Transactions Act, 1998, available at http://www.cca.gov.sg.
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http://www.uncitral.org.
18 The Uniform Electronic Transactions Act, 1999, (UETA) of the USA was adopted by the
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2. THE UNCITRAL MODEL LAW ON ELECTRONIC
COMMERCE, 1996

The UNCITRAL Model Law on Electronic Commerce, 19969 is intended to
serve as a model to countries in order to create uniform law and practice
involving the use of computerized systems in international trade. Bills of lading
are one kind of document within the scope of the Model Law. However, we
should not forget that the Model Law has no legal force of its own. Its provisions
will have legal enforcement only if they are enacted in national law.

Legislation based on the Model Law has been adopted in 20 countries
[Australia10, Bermuda11, Colombia12, Ecuador, France13, India, Hong Kong
Special Administrative Region of China14, Ireland, Jordan, Mauritius, Mexico,
New Zealand, Pakistan, Philippines15, Republic of Korea, Singapore16, Slovenia,
South Africa, Thailand, Venezuela, the State of Jersey (Crown Dependency of
the United Kingdom) and, within the United States of America, Illinois].17

Uniform legislation influenced by the Model Law and the principles on
which it is based have been prepared in the United States (the Uniform
Electronic Transactions Act, adopted in 199918) and enacted by almost all States
within the United States. Uniform legislation influenced by the Model Law has
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also been prepared in Canada (Uniform Electronic Commerce Act19, adopted
in 1999) and enacted in a number of provinces and territories.

There are also countries which have enacted legislation influenced by the
Model Law, such as Malaysia and Argentina. Malaysia was prompt to respond
to the demand of the modern technology and adopted the Digital Signature
Act, 1997, basically compatible with the pattern of the UNCITRAL Model
Law.20 The statute has been updated by the Digital Signature (Amendment )
Act 2001.

In any case, it appears that the number of the countries which have
legislation in line with the UNCITRAL Model Law has not yet been encouraging.

Functional Equivalence Approach
The Model Law is founded on the recognition that legal requirements for the
use of paper documents are the main obstacle to the development of EDI. EDI
itself cannot be regarded as an equivalent of a paper document, whether in
nature or legal aspects. Therefore, the Model Law introduced a new approach
known as ‘functional equivalence’. It is based on an analysis of the functions
of paper-based requirements and determines how those functions can be
fulfilled through EDI. It simply means that where there is a legal requirement
for, e.g., writing, signatures, and originals, that requirement can be satisfied by
equivalent data messages.21

Evidential value of data messages
The first question is whether a data message (a message through a computer)

19 The Uniform Electronic Commerce Act, 1999, (UECA) of Canada is a recommendation for
enactment by the provinces and territories of Canada. To date it has been adopted by 10
provinces and territories of Canada. See John D. Gregory, ‘The UETA and UECA – Canadian
Reflections’, (2001) 37 Idaho L. Rev. 441.
20 The Digital Signature Act 1997, Malaysia, Act No. 562.
21 In the CMI Rules for electronic bills of lading, such requirements are met by ‘estoppel’, which
may not be sufficient in some jurisdictions. Where the Model Law is adopted, functional
equivalency would be acceptable and any uncertainty in the use of electronic bills of lading
would be considerably reduced.
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can be treated as a document and whether it can be accepted as evidence in
courts. In many countries, (both civil law and common law systems),
computerized records are generally admissible as evidence. For example, In
Derby & Co Ltd v Weldon & Others (No 9) 22, the English court held that the
database of a computer, in so far as it contained information capable of being
retrieved and converted into readable form and whether stored in the computer
or record in backup file, is a document for the purposes of the High Court
Rules governing discovery of documents.

According to the law of evidence, the ‘best evidence rule’ requires
presentation of the best available evidence. In the case where there is an
original document, a data message may not be accepted as the best evidence
and may be considered as hearsay evidence. However, in the case where
there is no original document, a data message or a computer print-out could be
considered as the best available evidence.23

A solution to the problem can be found in Article 5 of the Model Law,
which provides that ‘information shall not be denied effectiveness, validity or
enforceability solely on the ground that it is in the form of a data message’.
Article 9(1) makes it clear that:

 ‘In any legal proceedings, nothing in the application of the rules
of evidence shall apply so as to deny the admissibility of a data
message in evidence:
(a) on the sole ground that it is a data message: or
(b) if it is the best evidence that the person adducing it could

reasonably be expected to obtain, on the ground that it is not
in its original form.’

The requirement of a ‘writing’ or a ‘document’
‘Writing’ or a ‘document’ are requirements of law in most jurisdictions. As
already stated, an English court has held that the database of a computer is a

22 [1991] 2 All ER 901; [1991] 1 WLR 652.
23 See Hill & Walden, ‘The Draft UNCITRAL Model Law on Electronic Commerce: Issues and
Solutions’, (1996) 13 Computer Law, 18.
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document for the purposes of their High Court Rules.24 This, nevertheless,
satisfies the requirement of ‘writing’. This is because the Interpretation Act
1978 of the United Kingdom defines ‘writing’ as: ‘...typing, printing, photography
and other methods of representing or reproducing words in ‘visible form’....’
An electronic message itself is not visible and cannot be included in the meaning
of ‘writing’. Therefore, if a document is required to be written, such an electronic
message is not a document.

The Model law expressly gives electronic messages the same legal status
as writings. Article 6 provides that:

‘Where the law requires information to be in writing, that
requirement is met by a data message if the information contained
therein is accessible so as to be useable for subsequent reference.’

Signature
The function of a signature is very significant in commercial transactions
because it authenticates the parties to a contract and is also an evidence of an
intention to be legally bound. A manual signature is the required form of
authentication in most jurisdictions. In the absence of legislation, an electronic
form of authentication will not be accepted by the courts as fulfilling the legal
requirement of a ‘signature’. As a solution to this problem, Article 7 of the
Model Law provides that:

‘Where the law requires a signature of a person, that requirement
is met in relation to a data message if:
(a) a method is used to identify that person and to indicate that

person’s approval of the information contained in the data
message; and

(b) that method is as reliable as was appropriate for the purpose
for which the data message was generated or communicated,
in the light of all circumstances, including any relevant
agreement.’

24 Derby & Co. Ltd. V Weldon & Others, [1991] 2 All ER 901.
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In accord with the above article, the UNCITRAL Model Law on Electronic
Signatures, 2001, follows a technology-neutral approach and avoids favouring
the use of any specific type of electronic signature. A number of countries
have now enacted laws acknowledging the legal effect of electronic signatures.
For example, Section 62 of the Digital Signature Act 1997 25of Malaysia provides
that:
‘(1) Where a rule of law requires a signature or provides for certain

consequences in the absence of a signature, that rule shall be satisfied by
a digital signature where –
(a) that digital signature is verified by reference to the public key listed

in a valid certificate issued by a licensed certification authority;…

(2) Notwithstanding any written law to the contrary –
(a) a document signed with a digital signature in accordance with this

Act shall be as legally binding as a document signed with a
handwritten signature,…

(b) a digital signature created in accordance with this Act shall be deemed
to be a legally binding signature. …’

It is also provided in section 64(1) of the Digital Signature Act of Malaysia that:
A message shall be as valid, enforceable and effective as if it had been written
on paper if –
(a) it bears in its entirety a digital signature; and
(b) that digital signature is verified by the public key listed in a certificate

which was issued by a licensed certification authority.

In the United Kingdom, the Electronic Communications Act 2000 was adopted.
The Congress of the United States of America approved the ‘Electronic
Signatures in Global and National Commerce Act’ on June 30, 2000.26

25 Act 562. In section 2 of the Act, the term ‘digital signature’ is defined as ‘a transformation of
a message using an asymmetric cryptosystem such that a person having the initial message and
the signer’s public key can accurately determine (a) whether the transformation was created
using the private key that corresponds to the signer’s public key….’
26 It is commonly known as E-Sign Act.
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Document of title and negotiability
Overcoming the issues of writing and signature in an electronic context do not
solve the issue of negotiability, which has been said to be perhaps the most
challenging aspect of implementing EDI in international trade practices. Rights
in goods represented by documents of title are basically conditioned by the
physical possession of an original paper document (the bill of lading, warehouse
receipt, or other similar document). Analysis of the legal basis of the negotiability
of documents of title have indicated that ‘there is generally no statutory means
in place by which parties, through the exchange of electronic messages, can
validly transfer legal rights in the same manner possible with paper documents’.
In the present state of legislation, negotiability cannot be divorced from the
physical possession of the original paper document.27

The UNCITRAL Working Group on Electronic Commerce has not yet
finished its study on this problem. Initial steps towards electronic equivalents
of paper documents of title were made with articles 16 and 17 of the Model
Law. Article 16 identifies key actions in connection with a contract of carriage
of goods that might be performed by the transmission of electronic messages.
Article 17(3) provides that: …

‘If a right is to be granted to, or an obligation is to be acquired by,
one person and no other person, and if the law requires that, in
order to effect this, the right or obligation must be conveyed to
that person by the transfer, or use of, a paper document, that
requirement is met if the right or obligation is conveyed by using
one or more data messages, provided that a reliable method is
used to render such data message or messages unique.’

Creating a unique electronic document is challenging. This difficulty may explain
why, with the exception of Canada and Colombia, most jurisdictions that have
so far enacted the Model Law have chosen not to adopt provisions modeled
after its articles 16 and 17. To develop a legal foundation for negotiable electronic
documents, the Working Group on Electronic Commerce has, at its 38th Session

27 See K. Bernauv, ‘Current Developments Concerning the Forms of Bills of Lading – Belgium’,
in A.N. Yannopoulos, (ed.), Ocean Bills of Lading: Traditional Forms, Substitutes and EDI
Systems, The Hague, Kluwer Law International, 1995, 114.
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(12-23 March 2001), submitted a report on ‘Possible Future work on Electronic
Commerce: Transfer of Rights in Tangible goods and other Rights’. It is
understandable that the future work will take time.

3. OTHER ATTEMPTS TO FACILITATE ELECTRONIC BILLS
OF LADING

Apart from the extensive work of the UNCITRAL on EDI, there have also
been other efforts by countries and other organizations to facilitate the use of
EDI for bills of lading. For example, UN/EDIFACT (Electronic Data
Interchange for Administration, Commerce and Transport) has developed the
standard electronic messages that are necessary to create an electronic bill of
lading. The Comite‘ Maritime International (CMI) has provided a set of
rules for the use of electronic bills and the Bolero Project has formulated a
system for the practical application of electronic messages in place of paper
bills of lading. There are also supporting rules by the International Chamber of
Commerce (ICC) such as the provisions related to the use of electronic bills of
lading in INCOTERMS 2000 and UCP 500. This paper, however, will only
concentrate on CMI Rules and the Bolero system.

3. 1 The CMI Rules for Electronic Bills of Lading 199028

The Comite‘ Maritime International (CMI)29 adopted Rules for Electronic
Bills of Lading in 1990. The CMI Rules are voluntary and they will apply only
if the parties to a contract of carriage agree. The Rules then operate by
incorporation into the contract. They provide for a private registry system for
electronic messages as bills of lading. This is distinct from a central registry
system such as that set up by the Bolero project.

The CMI rules are operated by the carrier issuing to the shipper an

28 Richard B. Kelly, ‘The CMI Charts a Course on the Sea of Electronic Data Interchange: Rules
for Electronic Bills of Lading’, [1992] 16 Tul. Mar. LJ, 349, 353; Jeffrey B. Ritter & Judith Y.
Glinieki, ‘International Electronic Commerce and Administrative Law: the Need for Harmonized
National Reforms’ [1993] 6 Harvard JL & Tech., 263.
29 The CMI is an NGO whose main purpose is to contribute to the unification of maritime law
in all its aspects. Its headquarters is in Antwerp, Belgium. It has members from 26 countries.
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electronic bill of lading using electronic messages together with a ‘private key’,
a sort of personal identification number, possession of which entitles the holder
to control the goods. This right of control can be transferred to another person
after notification by the shipper to the carrier who cancels the original key and
gives a new key to the new person entitled to control of the goods. Under the
CMI, the Private Key, unlike the paper bill of lading, is unique to each successive
holder and is not transferable, as only ‘the carrier’ is authorized to issue it. This
method of negotiation breaks with tradition in that it requires the participation
of the carrier. In other words, the carrier acts as a registrar and is involved in
the transfer process every time a bill is negotiated.30

The CMI Rules provide a solution to the legal requirements of writing and
signature in that the carrier, shipper and all subsequent parties utilizing these
procedures agree that any national or local law, custom or practice requiring
the contract of carriage to be evidenced in writing and signed, is satisfied by
these procedures. In agreeing to adopt these Rules, the parties shall be taken
to have agreed not to raise the defense that this contract is not in writing. 31 We
can, therefore, say that the legal foundation of the CMI Rules is the principle
of ‘estoppel’.

The CMI Rules are currently a useful set of rules that establish a procedural
basis for the use of electronic bills of lading. However, they are not free from
shortcomings. First, they fail to provide a way to readily determine the date
and place of the issuance of the bill of lading. As a result, questions of choice
of law and jurisdiction are especially difficult to resolve. Second, the Rules fail
to address the allocation of liability for a systems breakdown or failure. Third,
the Rules place excessive responsibility on the carrier.32 Without clear
apportionment of liability, carriers undoubtedly will be hesitant to assume
responsibilities of such magnitude.

30 Article 7(b) of the CMI Rules.
31 Article 11 of the CMI Rules.
32 See Jocelyne Dube, ‘Canadian Perspective on the Impact of the CMI Rules for Electronic
Bills of Lading on the Liability of the Carrier Towards the Endorsee’, [1998] 26 Transp. L.J.
107, at 126.
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3.2 The BOLERO Project
The Bolero (Bills of Lading Electronic Registry Organization) project constitutes
one of the latest attempts to replicate the negotiable bills of lading electronically.
According to the authors of the project, Bolero offers the shipping world the
opportunity to have a completely paperless system with the attendant cost
savings, speed and efficiency. The Bolero system33 became operational in
September 1999.

The Bolero system is comprised of two distinct corporate entities: (1)
Bolero International Ltd (BIL); and (2) Bolero Association Ltd (BAL). Bolero
International was created in April 1998 under the sponsorship of SWIFT (Society
for Worldwide Interbank Financial Transactions) and the TT Club (Through
Transport Mutual Insurance Association Ltd). It operates the technological
components of the Bolero system such as the messaging system and the
transaction center for electronic bills of lading. Bolero Association is comprised
of all users of the Bolero system (the potential users include exporters, importers,
shipping companies, freight forwarders and banks). Each user concludes an
Operational Service Contract with BIL and Association Service Contract with
BAL. The Agreement between users and BAL is governed by the Bolero
Rule Book. Users of the Bolero system are required to accept the terms of the
Bolero Rule Book.

The Bolero Bill of Lading (BBL) is designed to replicate the essential
business functions of a bill of lading via fast, efficient electronic messaging.34

It is a document in electronic form similar to a conventional bill of lading as
issued by a carrier to a shipper. This document may be claused or clean, indicate
received on board or for shipment, and so on. One of the key components of
the Bolero system is a ‘Title Registry’ for Bolero Bills of Lading, which will
store data on behalf of the users of the Bolero system. It is a register of
holders of rights under the Bolero Bill of Lading, not of legal title of the cargo.
Accordingly, the Title Registry holds a record for each consignment.

33 The Bolero.net: The Electronic Trade Community, http://www.bolero.net/aboutus/corporate/
index.
34 Legal Aspects of a Bolero Bill of Lading: Website: http://www.bolero.net.
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The legal relationships among all parties involved in the Bolero system
are set forth in the Bolero Rule Book35 which is governed by English law.
Bolero Bills of Lading are only meant for users of the Bolero.net and the Rule
Book is the contract as well as the law for them. In this sense, we can fairly
say that the Bolero system is a closed one. However, the Rule Book provides
for a switch to a paper bill in the event that the goods are sold to a party who
is not a user of Bolero.net.

Under the Bolero system, security is achieved by the use of digital
signatures36. Each user has a unique ‘private key’ recorded in a smart card.
This corresponds to a ‘public key’, listed in a certificate issued to the user by
Bolero International. Messages signed with the private key are sent to
Bolero.net who verify it. As goods are bought and sold in transit, via a Bolero
bill of lading, changes in the ownership or holding are electronically recorded in
the ‘Title Registry’.

A paper bill is negotiable and its contractual function is transferred by
way of assignment and by notice to the carrier. Most legal systems require
legal assignments to be in writing. An assignment by way of endorsement is
not, however, possible with electronic bills. The Bolero Rule Book gets round
this by providing that changes in ownership of Bolero bills of lading and the
right to possession of the goods are achieved by the legal concept of ‘novation’:
the original contract with the carrier is dissolved and replaced by a new contract
between the carrier and the new cargo interest.

At the same time that the contract is novated, Bolero.net, which acts as
the carrier’s agent, acknowledges, by way of ‘attornment’37, that the carrier
holds the goods to the order of the new cargo interest. Delivery of the goods
shall only be made by the carrier to, or to the order of, a holder who surrenders
the Bolero bill of lading in accordance with the Rule Book.

35 http://www.boleroassociation.org/downloads/rulebook1.pdf .
36 Digital Signatures in the Bolero system, Bolero International, 2002. http://
www.bolerointernational.org
37 ‘Attornment’ is the transfer of a bailor of its rights in the bailed property. For example, if a
shipper bails cargo to the carrier, the shipper can then attorn his possessory right in the cargo to
a subsequent holder or bank.
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The legal feasibility of the Bolero system is said to have been the subject
of an extensive study involving many of the world’s principal trading
jurisdictions.38 It is clear that the enforceability of the Bolero bill of lading does
not depend on treaties or statutes but entirely on contract (in particular, the two
legal concepts of ‘novation’ and ‘attornment’).

However, there are two potential difficulties in the Bolero system:
(1) Limited liability of Bolero towards the users for breaks down of the system

or breach of contract39. The maximum liability of Bolero is limited to
USD 1,000,000 per user per occurrence. The aggregate liability of Bolero
to all users for all claims per calendar year shall not exceed USD
10,000,000.

(2) The possible determination by a non-English court of rights and duties of
parties to the contract of carriage. The rights and duties of the parties in
relation to the contract of carriage are not contained in any Bolero
documents but instead in the contract of carriage. It is true that the Bolero
Rulebook is governed by English Law and, where a claim is solely for
non-compliance with or breach of the Rulebook, all proceedings shall be
subject to the jurisdiction of English courts. However, if a dispute is on the
contract of carriage itself, a non-English court may have jurisdiction and
it is questionable whether that court will legally recognize the Bolero
system.

4. THE HARD CORE ISSUE IN ELECTRONIC BILLS OF
LADING: THE CHALLENGE OF NEGOTIABILITY

Those who are skeptical of the feasibility of electronic bills of lading ignore the
fact that a bill of lading, like any document of title, is an abstract representation
of the material it describes – just as paper money is the abstract representation
of the monetary unit it describes. In both cases, the paper has no real value of
its own. There is nothing inherent in a paper check, draft, warehouse receipt,

38 Legal Aspects of a Bolero Bill of Lading, Bolero International, 2002. http://
www.bolerointernational.org.
39 See, Clause 4.7, Bolero Standard Terms, Operational Service Contract.
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bill of lading, etc. that deserves our absolute confidence, In fact, such instruments
are susceptible to deception, fraud and error; we use them with the knowledge
that they are less than perfect.

The risk of using such instruments is reduced by the rules that have
developed around them, such as INCOTERMS 2000, the UCP 500, etc. Without
such written rules and the case law developed by courts, the confidence in
such instruments would be much reduced. For example, it would be quite risky
to purchase real estate with only the deed as proof of that purchase, no matter
how many seals or signatures the deed might carry. For a transaction as important
as the conveyance of real estate, an independent registration system is essential
to provide the confidence to make the deed a worthy instrument.

As Professor Chandler rightly put it:
‘Neither paper itself nor the mere printing and embellishments on
that paper are the key to negotiability. If we wish to develop EDI,
then we need only devise a process that will instill confidence.
However, any process used must be verifiable. Since the most
secure means of verification is with a trustworthy registry, logic
dictates that verification be built into each transfer through some
type of registry – either a centralized registry or a registry operated
by the issuing party.40’

Therefore, it is evident that any form of transferability or negotiability under
electronic commerce will require some form of a ‘registry’ – that is an ‘honest’
middleman or a party that is otherwise responsible to deliver property (e.g. the
carrier in the case of an electronic bill of lading). The electronic registry systems
are a common feature of all recent initiatives for transferring property rights
through electronic means. Such registry systems may be divided into three
main categories:
(a) Government registries: An agency of the State records transfers as public

records, and may authenticate or certify such transfers, as in the case of
electronic registration of real estate in Canada. For public policy reasons,

40 George F. Chandler III, ‘Maritime Electronic Commerce for the 21st Century’, (1998) 22 The
Maritime Lawyer, 463, at 471-2.
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the State usually takes no responsibility for any errors.
(b) Central registries: Central registries are established where a commercial

group conducts its transactions over a private network (such as SWIFT),
accessible only to its members. This type of registry has been found
necessary where security and speed are critical. Its limited access permits
party verification to be done quickly thereby facilitating speed and enhancing
security. Access to the actual records of the transactions is usually limited
to the users.

(c) Private registries: These registries are conducted over open or semi-open
networks, where the user of the document, its agents (as in the systems
of electronic warehouse receipts in the United States) or a trusted third
party (as in the Bolero System) administers the transfer or negotiation
process. Such systems may be based exclusively or primarily on contractual
arrangements (as in the Bolero System) or be derived from enabling
legislation (as in the systems of electronic warehouse receipts in the United
States).

5. CONCLUSION
An interesting question that may be raised is: how imminent is the demise of
paper bills of lading? The answer appears to be that it will take time. The value
of cargo carried by sea is extremely high. At the same time, a large number of
parties may be involved in a single shipment of goods. Apart from the buyer
and the seller, contracts of carriage can involve several banks in different
countries, insurance companies, carriers, forwarders, and port and customs
authorities. Each of these parties may have a documentary requirement so
that it is particularly difficult to devise a comprehensive EDI system for bills of
lading.

Particular attention needs to be given to the future work of UNCITRAL
for the development of a legal foundation in the field of ‘electronic transfer of
rights’ and also for the successful tackling of legal issues arising out of gaps
left by existing national laws and international conventions in the area of

41 A summary of that work can be found in United Nations General Assembly Doc. A/CN.9/476.
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international carriage of goods by sea.41 Those issues include questions such
as the functions of the bills of lading, the relationship of those documents to the
rights and obligations of the seller and buyer of the goods and the legal position
of the banks. Nevertheless, we have to admit that at present the matter is not
in the priority list of the UNCITRAL Working Committee on electronic
commerce. The Working Committee is now busy with the topic of ‘electronic
contracting’, i.e., preparing a draft convention on ‘International Contracts
Concluded or Evidenced by Data Messages’.42

For the time being, what is important is that as many countries as possible
adopt legislation based on the UNCITRAL Model Law on Electronic Commerce
or at least pass laws facilitating electronic commerce. Statutory assurance is
the best way to secure confidence in the new regime of electronic
communications. Until an entirely satisfactory solution is found, electronic
equivalents of paper-based negotiability has to rely on ‘registry’ systems in
which a central entity manages the transfer of title from one party to the next.
In fact, the most important task for us to do is to change the mindset of the
public, to bear in mind that the instrument is merely a medium for transfer. On
that basis any medium, including EDI or data messages, can be used if the
parties agree and have confidence in it.

42 Electronic Contracting: Provisions for a draft convention, UNCITRAL Working Group IV
(Electronic Commerce), 43rd. Session, New York, 15-19 March 2004., United Nations General
Assembly Documents A/CN.9/WG.IV/WP.108.


